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FOREWORD 


This is a comparative study of the federal and provincial labour relations Acts 


_ in Canada as they existed at the end of 1968. 


The text deals with the general law applying to the majority of employees in 
each jurisdiction. Appendices C and D, prepared by the Branch, identify the 
labour relations provisions that apply to Crown Corporations and to special classes 
of employees (such as public servants, persons engaged in the supply of essential 


_ services, and so on). 


One of the problems of such a study is that no sooner is it written than it is 


out of date. It is hoped, however, that it will provide a comparison at a point in 
_ time to which future legislative changes can be related. 


The study was carried out for the Department by Eileen Sufrin. The resources 
or. the Legislation Branch were placed at Mrs. Sufrin’s disposal, and an advisory 


_ committee composed of members of the Branch consulted with her in regard to 
_ the substance of the law and the form of the presentation. 


Advance copies of the study (dealing with the legislation as it existed in 
1967) were made available to the Prime Minister’s Task Force on Labour 


_ Relations (the Woods Task Force) and to the researchers carrying out legal 
_ studies for the Task Force, as well as to federal and provincial government labour 
_ Officials and a few other persons especially interested in comparative studies of 
_ this kind. It is in the belief that the study serves a wider purpose than the needs of: 
Specialists in the field that it is now being published. 


EpITH LORENSTEN, 

Director, Legislation Branch, 
Canada Department of Labour, 
Ottawa, Ontario. 


May 1969 
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SUMMARY OF CONTENTS 


This work deals with three main aspects of labour relations legislation in 
Canada. Apart from these, all Acts have provisions concerning application and 
administration, but these have not been included. Nor have a number of pro- 
cedural regulations that apply to the statutes been included in this study. 

Part I outlines the manner in which trade unions secure exclusive bargaining 
rights. The process is called certification of bargaining agents and is a function of 
the labour relations boards. 

In Part II, the positive statements of the rights of employees to freely associate 
in organizations of their own choosing for the purpose of collective bargaining 
are discussed, as are the restrictions imposed on both employers and trade unions 
in what are termed unfair practices. Permissive provisions for the inclusion .of 
various forms of union security in collective agreements are covered. 

Part III concerns the current provisions for achieving the historical objective 
of labour relations legislation in Canada, the settlement of industrial disputes. 
These are very detailed in all statutes and include bargaining rights and obligations, 
government intervention in negotiating disputes, prerequisites for legal strikes and 
lockouts. The final chapter in Part III describes the requirements for final settle- 
ment of disputes arising during the term of a collective agreement through 
arbitration. 
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Part I 


THE CERTIFICATION OF BARGAINING AGENTS 


Chapter 1 


INTRODUCTION 


A basic principle of the Canadian system of labour relations is 
that a trade union may represent the employees in a unit, as their 
bargaining agent in relations with their employer, if in the unit appro- 
priate for collective bargaining a majority of the employees are mem- 
bers of the trade union. This right is secured by the system of certifica- 
tion of bargaining agents. 

Certification procedures were introduced in postwar labour legisla- 
tion in Canada to minimize disputes over union recognition and to 
stabilize representation rights during the initial period of the union’s 
existence as bargaining agent. The legislation links to the bargaining 
rights and obligations that flow from certification the binding effect of 
collective agreements to which the certified unions are parties.1 In some 
jurisdictions certification is a prerequisite to legal strike action.” 

Another major objective of certification requirements is to ensure 
the representative nature of the union as far as the employees are 
concerned. To achieve certification not only must the trade union 
initially acquire the support of a majority of the employees, but it must 
also maintain their support thereafter or face the possibility of de- 
certification and the consequent loss of bargaining rights. 

The Canada Labour Relations Board is responsible for the certifi- 
cation of bargaining agents with respect to units of employees governed 
by the Industrial Relations and Disputes Investigation Act.* In each 


1 See Part III, Chapter 5, ‘“The Binding Effect of an Agreement.” 
See Part III, Chapter 4, ‘‘Factors Determining Legality.” 

8 Appendix A gives the statutory titles of the eleven labour relations Acts. Throughout 
this work, general reference to Jegislation or statutes denote the labour relations 
Acts. For convenience, the term jurisdiction has been used to mean the legislative 
competence of each of the ten provinces or of Parliament. In reference to particular 
labour relations Acts, federal has been used to designate the I.R.D.I. Act and the 
name of the province for provincial labour relations Acts; this has been followed also 
in the marginal references to sections of the Acts. For British Columbia, the marginal 
reference, B.C., denotes the labour relations Act, and B.C.M.C.A., the new Mediation 
Commission Act. 
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province a labour relations board carries out a similar function. The 
administration of this function forms a major part of the work of the 
boards and their staffs. 

The boards have exclusive powers to determine matters such as: 


1. 
ee 


Who is an employer or employee for purposes of the Acts? 
Is an organization a trade union and, if so, who is a member 
in good standing? 

What constitutes a unit of employees appropriate for collec- 
tive bargaining? 

Have the bargaining requirements of the statutes been met? 
Is a collective agreement in effect? If so, who are the parties 
to the agreement? 


The grounds on which board decisions may be subject to judicial 
review are discussed in a recent publication of the Canada Department 
of Labour.* 


* Wanczycki, J. K. Judicial Review of Decisions of Labour Relations Boards in Canada. 
Canada Department of Labour. (Ottawa: Queen’s Printer, 1969. Cat. No. L34-1869). 
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APPLICATIONS FOR CERTIFICATION 


THE STATUS OF A TRADE UNION 


A trade union (the term “association of employees” is used in 
Quebec and “labour organization” in Saskatchewan) may apply to the 
appropriate board for certification as the bargaining agent of a unit of 
employees. 

The applicant union must first establish that it comes within the 
definition of a trade union. 

An element common to all statutory definitions is that a trade 
union is an organization of employees formed for the purpose of—or 
having as one of its purposes—the regulation of relations between 
employers and employees. 

In British Columbia and Newfoundland, the organization must B.c.2(1) 
be a local or provincial organization or association of employees, or a Pas Ae 
local or provincial branch of a national or international organization ~ 
within the province. In Newfoundland and Ontario, a council of trade 
unions is included in the definition of a “union’’. 

An international or national union may be recognized in Ontario, 
but certification has been denied to a local union whose officers did not 
reside in the province and whose administration was carried on outside 
the country.*® 

Three Acts specify that the organization must have a written con- Alta. 55(1)j 
stitution, rules or bylaws, setting forth its objects and purposes and de- eee 
fining the conditions under which persons may be admitted as members ~~ 
and may continue in membership. 


See Appendix B for statutory definitions of a trade union. 

2 The reader is referred to the first of the following works for a historical review of 
the legal status of trade unions and to the second for a review of developments in 
the period 1948-60: 

Cameron, J. C., and Young, F. J. L., The Status of Trade Unions in Canada 
(Kingston: Queen’s University, 1960). 

“Trade Unions: Definition and Legal Status”, Labour Gazette, LXI:899-906 
(Sept. 1961); also in reprint of articles, Labour Legislation of the Past Decade 
(Ottawa: Queen’s Printer. Cat. No. L14-2063). 

8 Commerce Clearing House Canadian Ltd. Canadian Labour Law Reports. 1952, par. 
17,035. Teamsters Local 299, Detroit, Mich., and A. H. Boulton Co., Windsor, Ont. 
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Alta. 60a, 
105, 106 
B.C. 66 
Man. 53 
N.B. 50 
Nfld. 53 
NUS52 
Ont. 61, 62, 
63a 
P.E.I. 50 
Que. 39 
Sask. Reg. 2 


It is clear from all Acts, however, that a trade union must have a 
constitution and be properly constituted to take advantage of the pro- 
visions of the legislation. At any time upon requests by the boards, and 
always when making an application for certification, the trade union is 
required to submit a copy of its constitution and bylaws (in Alberta, 
60 days must elapse from the date of filing these documents before 
making an application for certification unless the consent of the board 
is obtained) together with a statutory declaration of its officers and 
their addresses.* 

In a recent comprehensive work on Canadian labour law the 
author points out that, in determining whether or not an organization is 
a trade union, the constitution of the union is the primary but not the 
exclusive source of evidence.® 

From the records of board proceedings, it is evident that the trade 
union must have its house in order before making application for certi- 
fication. For example, a certificate issued by the New Brunswick board 
was later quashed in court® because it was shown that, although the 
union had majority support of the employees as evidenced by member- 
ship cards and by vote, the organizing group had constituted them- 
selves as officers and collected membership fees but, up to the time of 
the board hearing, the group had not received (or applied for) a 
charter for their local union, nor adopted a constitution, nor elected 
officers. 

The Prince Edward Island Supreme Court upset a board decision* 
and ruled that an applicant was not a trade union because, although | 
the local union had duly adopted the constitution of its international 
body, that document did not clearly define the objects and purposes of 
the union as required by definition of a trade union in the statute of 
the province, nor specify the conditions under which members would 
be admitted to the local union concerned. 

In one Ontario case, the board ruled against placing a trade union 
on the ballot for a vote of the employees (with two other competing 
unions) because it had submitted as evidence memberships received 


* Although not related to certification procedures, five Acts contain regulations per- 
taining to the financial affairs of trade unions and to information concerning the 
unions that is to be supplied to union members. (Alberta, s.107, 107a; British 
Columbia, s.66A; Nova Scotia, s.66; Ontario, s.63; Prince Edward Island, s.47.) In 
Newfoundland, the Trade Union Act, R.S.N. 1960, Act No. 59, requires every trade 
union in the province to register. In addition to regulating conduct of the union’s 
financial administration, this Act sets out in detail the components that must be in- 
cluded in the constitution of a trade union. 

® Carrothers, A. W. R., Collective Bargaining Law in Canada (Toronto: Butterworth, 
1965) p. 213. We are indebted to the author for the case references used as examples 
in Part I; they are but a few selected from more than a thousand with which his 
book is documented. 

®° Regina v. Labour Relations Board (N.B.), ex parte Gorton-Pew (N.B.) Ltd. re 
Canadian Fish Handlers’ Union Local 4, (1952) 2 D.L.R. 621. 

7 Journal Publishing Company Ltd. v. Charlottetown Typographical Union, Local 963. 
(1964) 44 D.L.R. (2d) Part 10, p.711. Summarized in the Labour Gazette, LXIV: 
1125-27 (Dec. 1964). 
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prior to the adoption of a new constitution; there was no evidence that 
these members subscribed to major alterations in the constitution.§ 


NON-CERTIFIABLE ORGANIZATIONS 


By definition in six statutes, an employer-dominated organization 
is not a trade union.?® 

Ten Acts are explicit in stating that an employer-dominated 
organization of employees will not be certified, and this is also implied 
in the Quebec Act in sections relating to trade union formation. 

Active encouragement of or participation in the formulation of an 
employees’ association by management personnel is regarded as domina- 
tion.’ In cases before the Ontario board, the act of permitting em- 
ployees to meet on company premises to form an association has been 
regarded as undue employer influence. 

Under two Acts, certification may be denied on other grounds. p.c, 12(8) 
The British Columbia and Ontario boards are directed not to certify a Ont. 10 
trade union that has been found to discriminate by reason of race, creed, 
colour, nationality, ancestry or place of origin.’ 

In a unique provision, the Prince Edward Island Act instructs the p.E,1. 15(7) 
board to deny certification if, in its opinion, the policy or administration 
of the applicant union is “contrary to the public interest”’. 

The Alberta board may refuse to certify if a union is found to Alta. 64(3) 
have secured members as a result of picketing the employer’s see of 
business or elsewhere. 

The Alberta Act is also the only one under which the board is Alta. 63(1)a 
instructed to ensure that the bargaining agent, as distinct from the 
bargaining unit, is a “proper” one. In one case,!? “proper” has been 
held to mean duly responsive to the wishes of the employees. It arose 
from an application for decertification by employers. The local unions 
in question had been placed under the administration of a trustee. 
Contrary to instruction by the employees (members), the trustee did 
not sign an agreement with the employers, and the board held that this 


8 Algoma Uranium Mines Ltd. 1956 CLLC 16,037. 
i» ° See Appendix B. 

10 Ontario Labour Relations Board. Monthly Report, Nov. 1964, case 3695-62-R. 1963 
CLEC, 162817 

uu Ibid., May 1964, case 8434-64-R. 

Ibid., June 1964, case 8404-64-R. 

12 Although the labour relations Acts of only two provinces direct the board not to 
certify a trade union which is found to discriminate on such grounds as race, colour, 
religion or national origin, fair employment practices Acts prohibiting discrimination 

in hiring and conditions of employment and in trade union membership are in effect 
in ten jurisdictions, namely, the federal jurisdiction, and in Alberta, British Columbia, 

Manitoba, New Brunswick, Nova Scotia, Ontario, Prince Edward Island, Quebec and 

Saskatchewan. For the specific terms of these Acts, see Labour Standards in Canada 

(Ottawa: Queen’s Printer. Cat. No. L2-7/1968). 

25.1959 CLLC 16,143. 
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Alta. 2h 
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refusal impaired the bargaining obligations required by the Act, that 
the trade union was no longer a proper bargaining agent and that the 
certificates were suspended. 


STATUTORY DEFINITIONS 


Preliminary facts to be determined by boards in certification appli- 
cations are whether or not the employer, and employees claimed as 
members of the union, are within the scope of the legislation as set out 
in statutory definitions.‘ 


Employers 


In seven Acts, an employer is defined as a person employing one 
or more employees, and in Nova Scotia, as employing more than one 


MCA 19(1) employee. An employer under the Saskatchewan Act must have three 


Man. 2(1)j 
N.B. 1(1)j 
Nfld. 2(1)j 
N.S. 1k 
P.E.I. 1j 
Que. le, lo, 
1p, 2 
Sask. 2f 


Fed. 53 


or more employees (but a single employee, who is a member of a 
trade union that includes employees of more than one employer, is 
within the Act.) In Prince Edward Island, the employer must operate 
his business for four consecutive months a year. 

The question of whether the limit holder or the contractor in 
logging operations is to be deemed the employer is dealt with only in the 
Quebec Act. There, the limit holder is deemed to be the employer, and 
an association of limit holders may be recognized as the employer. 

Governments are employers only under the Quebec and Saskatch- 
ewan Acts, and under the British Columbia Mediation Commission . 
Act for some purposes. The government is not expressly stated to be 
an employer within the scope of any of the other provincial Acts and, 
by the rule of interpretation that the Crown is not bound unless a 


14 The relationship that must exist for persons to be deemed employees or employers 
under the legislation is set forth in two cases involving the trucking industry. 

On May 11, 1966, the Canada Labour Relations Board issued reasons for judg- 
ment (C.L.B. 1880) in certifying two locals of the Teamsters as bargaining agents 
for line drivers and spare line drivers of tractor equipment leased to Midland 
Superior Express Ltd., Calgary, Alta. The owner-operators of the equipment were 
excluded as employees, but the board found that, despite the contention of Midland 
Superior that the line drivers were not their employees, in view of the arrangements 
concerning payments for the tractors and the drivers, and the controls exercised by 
Midland Superior as to the manner in which the work was performed, the owner- 
operators of the equipment were acting as agents for Midland Superior in selecting 
and making arrangements with the line drivers, and these drivers constituted an 
appropriate bargaining unit. 

In another case, similar tests were applied by Mr. Justice W. D. Roach in 
determining that owner-operators of dump trucks hauling by contract from gravel 
pits could not constitute an appropriate unit. See Report, Royal Commission re: 
Individual Dump Truck Owners’ Association and International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers (Ontario) 1958. The commis- 
sioner stated (p. 87) that “in determining whether a person is an independent con- 
tractor or a servant, the test is this: Does the employer retain the power not only of 
directing what work is to be done but also of controlling the manner of doing the 
work? If he does, then the person is a servant and not an independent contractor.” 
In this case, the truck operators were found to be independent contractors, and not 
employees of the gravel pit operators. 
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statute specifically so states, is therefore not covered. The federal govern- 
ment and its employees are expressly excluded from the federal Act. 
The coverage of crown agencies varies as shown in Appendix C. 


Employees 


Excluded by definition in all Acts are two broad categories of Fed.2(1)i 


employees: those exercising managerial functions and those employed Sree 


in a confidential capacity in matters pertaining to labour relations. As Man. 2(1)i 


well, the definition in the Manitoba Act excludes an employee engaged ier 


in matters of a nature which, in the opinion of the board, would be NS. 1j 


: : ; , Ont. 1(2),9 
unfair to the employer to include in the unit. PEL Ii 


To decide on the eligibility of managerial or confidential employees Que. 1m 
for a bargaining unit, the boards apply a number of tests. The type of a aie 
tests applied may be seen from the questionnaire forms used by the 
Canada Labour Relations Board. 

To ascertain whether or not an employeee is excluded as manager- 
ial, the board will inquire if the employee has authority to: 


1. employ, suspend or discharge employees in the bargaining unit, either 
directly or by effective recommendation; 

2. recommend wage changes, promotions, demotions or transfers, directly 

or by effective recommendation; 

discipline employees or grant leave of absence; 

make confidential reports on employees in the bargaining unit; 

participate in company policy-making; 

attend supervisory or other meetings as a management representative; or 

assume the duties of superiors in their absence. 


spl e bemte 


The amount of time the employee spends on such managerial 
duties is also relevant. For example, working foremen are usually in- 
cluded in bargaining units, whereas those who spend most of their time 
supervising are excluded. Other criteria are any special privileges not 
enjoyed by other employees in the bargaining unit. 

With regard to confidential duties,1® the questionnaire elicits in- 
formation such as: 

Access to employee records and payrolls. 

Time or motion study duties. : 
Confidential correspondence relating to employees and production costs. 
Auditing of work of other employees. 

Reporting on or investigating other employees. 

Participating in policy-making. ted 
The proportion of time spent on such duties, and any special privileges 
enjoyed. 


ee ae 


% For an interpretation of the degree of confidentiality contemplated by the statutes, 
see the decision of the Supreme Court of Canada re: Labour Relations Board (B.C.) 
v. Canada Safeway Ltd. (1953), 3 D.L.R. 641. Summarized in the Labour Gazette, 
LIII:1170-2 (August 1953). The court upheld the board in including office machine 
operators in a bargaining unit, although in the course of their duties they had access 
to statistics regarding the financial operations of the company. 
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Que. 1(3) 


Ont. 79(2) 


Que. 20 
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The application of confidential extends beyond matters affecting 
labour relations in Quebec and Saskatchewan, where civil servants are 
within the scope of the Acts. 

The Public Service Commission in Quebec may request the board 
to exclude a government employee if it is felt that the position is confi- 
dential in a broader sense. The Act gives examples of such positions: 
a labour department conciliator, an inspector for the commission, an 
employee of the Executive Council or Treasury Board or the commis- 
sion, an employee in the office of a minister or a personnel manager. 

In Saskatchewan the Act does not designate government employees 
who may be excluded, though positions that fall within the bargaining 
unit are listed in the salary appendix of the collective agreement be- 
tween the government and the civil service association.® 

One of the powers of the labour relations boards in all jurisdic- 
tions is to rule on whether or not a person is an employee within the 
statutory definition. In Ontario, the legislation makes it clear that the 
board may exercise this authority not only when a certification applica- 
tion is before it but also: 


in the course of bargaining for a collective agreement or during the period 
of operation of a collective agreement. 


Such a question may be referred to the board, and its ruling is final. 


Exclusions of Professional and Other Categories 


Except in Quebec and Saskatchewan, persons engaged in the 
medical, dental, architectural, engineering and legal professions, are not - 
deemed to be employeees by the definitions. Other exclusions are per- 
sons in the dietetic profession in Manitoba and New Brunswick, nurses 
in New Brunswick and Prince Edward Island, agrologists in Manitoba, 
and persons in the land surveying profession in Ontario and British 
Columbia. As well, British Columbia excludes chartered accountants, 
veterinarians, and persons licensed under the Insurance, Real Estate 
and Securities Acts. Teachers governed by provincial school Acts are 
excluded in British Columbia, Manitoba, New Brunswick, Ontario and 
Prince Edward Island. | 

The Alberta, British Columbia, New Brunswick and Ontario Acts 
exclude as employees persons engaged in domestic service and agri- 
culture, and the last three Acts refer also to horticulture, hunting and 
trapping. If the Alberta labour relations board finds that any under- 
taking is a commercial one, then any agricultural employees may be 
brought under the Labour Act. In Prince Edward Island’ agricultural 
workers are also excluded. In Quebec, three or more farm workers, 
regularly and continuously employed on a farm, are considered em- 
ployees for purposes of the certification provisions. 


*® Frankel, S. J., Staff Relations in the Civil Service (Montreal: McGill University, 
1962) pp. 209-215. 
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With the deletion in 1966 of the provision of the Ontario Act, 
whereby a municipality could opt out of the Act for its employees, 
municipal employees in all jurisdictions now come under the labour 
relations Acts. 

The situation respecting police and firefighters varies. In some 
cases they are governed by separate legislation and, in others, if in- 
cluded as employees under the labour relations Act, they are subject 
to special provisions relating to dispute settlement. 

Appendix D designates employees who are governed by separate 
Acts, or by special collective bargaining provisions. 

The only Act which defines and specifically excludes temporary P.E.1I. 1(i), 
employees is that of Prince Edward Island. A temporary employee is a 
person employed for less than 24 hours a week, or a student employed 
during summer vacation. 


CERTIFICATION PROCEDURES 


Each board is authorized to make rules governing its procedures Fed. 60, 
for certification. In some cases, the rules contain facsimiles of the forms rence 
to be used in connection with applications. In general, the applicant B.c. 63, 
trade union is required to describe the bargaining unit of employees Se ocess 
of the employer involved, for which application is being made. Also, Reg. 3-12, 
the application has to be accompanied by statutory declarations as to _ 2°34 

a N.B. 54(4), 
the names of the union and its officers, and any affiliation, as well (5) Reg. 
as evidence of membership support of employees in the unit described. ae my 

This summary of the Canada Labour Relations Board rules will Reg io 
_ serve to illustrate the initial process: Upon receipt of an application N.S. ve ry 
_ for certification, the board forwards a copy to the employer, and to any Ose 80), 
other trade union currently representing employees in the unit, or part (9a), Reg. 

; tr it, Lae 3-11, 64-77 
of it,.as designated in the application. To advise the employees affected, pay 4; 
the board may require the employer to post copies of the application Reg. 7-15 
for a stated period at the work place.1’ Within this period, the em- ae | 
ployer or other interested party must advise the board if they intend to Law 19-21 
intervene in order to contest the application in any way. Within a eS Be 
further prescribed period, a copy of any intervention is forwarded to 
the applicant. The interested parties must inform the board if a hearing 
is desired and, if so, the nature of representations to be made. 

Three main situations give rise to interventions. First, the employer 
may dispute the general appropriateness of the bargaining unit claimed 
by the union, or the inclusion or exclusion of certain individual em- 
ployees. Second, another trade union (or unions) may claim representa- 
tion rights for all or part of the specified bargaining unit. Third, an 
intervenor acting for a group of employees opposing the applicant union 


may file a petition. 


In Ontario, the trade union may also be required to post notices where they will 
come to the attention of persons concerned. S.77(2)d. 
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Alta. 79 
B.C, 12(9) 
Nfid. 9(6) 
P.E.I. 15(2) 
Que. 33, 
47, 48 
Sask. 9(1)j 


In the last case, a spokesman for the group must be prepared to 
testify regarding the circumstances that led to such intervention, and 
the manner in which the signatures on the petition were obtained and 
attested; the boards must be satisfied that there was no employer 
assistance in this respect. As discussed later, the evidence will determine 
the tests that the board will apply to the union’s claim of majority 
support. 


EMPLOYMENT CONDITIONS TO BE MAINTAINED DURING 
THE CERTIFICATION PROCESS 


In six jurisdictions, an employer may not unilaterally alter wages, 
hours and conditions of employment of his employees from the date © 
when an application for certification is filed until the date when a 
decision is rendered by the board. All but the Saskatchewan Act impose 
the same restriction on employers from the time that notice to bargain 
is given until the right to strike is acquired.18 Alberta continues the 
restriction for 30 days after certification, normally bridging the point 
at which a certificate is issued and the date when notice to bargain is 
given. 

There is provision, however, to alter conditions —- in Alberta and 
Quebec with the consent of the applicant union, and in Newfoundland, 
Prince Edward Island and Saskatchewan with the consent of or on 
behalf of the majority of employees. In British Columbia the written 
permission of the board is necessary. 

Quebec applies the same prohibition while an eerie for 
decertification is pending before the board, and Saskatchewan to the 
period when any application is under consideration by the board. 

Strikes and lockouts are also forbidden while certification appli- 
cations are being processed. In fact, by all Acts except that of Sas- 
katchewan, a trade union must acquire bargaining rights through certifi- 
cation or voluntary recognition in an agreement before it has a legal 
right to declare a strike.1® 


** See Part III, Chapter 2, “Restrictions on Altering Conditions of Work.” Also Table 5. 
%* See Part III, Chapter 4, “Bargaining Rights.” 
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POWERS OF BOARDS TO DEFINE 
BARGAINING UNITS 


All boards have exclusive and final authority to determine whether Fed. 9(1) 
or not the bargaining unit of employees as set out in the application rCnuien 
for certification is appropriate for collective bargaining purposes, and in Man. 9(1) 
so doing, they may include or exclude employees from the bargaining aati) 
unit. The Acts, in all cases, show recognition of the need for flexibility N.S. 9(1) 
in this matter, and the boards have been given wide discretion to decide Crees 
each question on the circumstances of the particular case. For this PEI. 16(1) 
reason, decisions of the boards respecting bargaining units have rarely nat me 
been subjected to judicial review. 

By the statutory definitions in British Columbia and Prince Fed.2(3) _ 
Edward Island, a bargaining unit is broadly termed a group of em- Beets 
_ ployees. In the federal, Alberta, Manitoba, New Brunswick, Newfound- Man. 2(3) 
land, Nova Scotia and Saskatchewan jurisdictions, it is specified that eae 
an employer, craft, technical, plant or any other unit, may be found Ns. 2(1) 

_ to be appropriate. The Ontario Act states the unit may be an employer ene 
_ or plant unit, or a subdivision of either. Que. 20 
The Quebec board may decide that all or a group of employees 5@sk- 52 
constitute an appropriate unit, but professional employees must form 

a unit separate from any other. 

| Saskatchewan is the only other province where professional em- 

_ ployees come within the statutory definition of employee. Such em- 
ployees may apply to the board to be excluded from a unit in which 

they are already included, or from a new unit when it is under con- 
sideration by the board; the board is to be guided by the wishes of a 

_ majority of the professional employees. 

The Quebec Act is unique in providing that a single employee 
(three is the minimum for agricultural workers) may constitute a 
bargaining unit. It is stated specifically in the Ontario Act that a single 
employee may not constitute a unit. 

Under the Saskatchewan Act, the board may exclude from the Sask. 51 (1) 
bargaining unit an employee who, on religious grounds, objects to 
belonging to or paying dues to a union, provided that he pays an 


amount equivalent to the union’s dues to an agreed charity. 
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N.S. 9(5) 


P.E.I. 16(2) 


Man. 10(2) 


Ont. 6(1), 
66(12) 
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Only two Acts indicate the guidelines to be used in determining 

a unit. The boards are instructed to: 
have regard to the community of interest among the employees in the pro- 
posed unit in such matters as work location, hours of work, working 
conditions and methods of remuneration. 

Nevertheless, all boards have developed general tests of appropriate- 

ness,! including factors such as: 

1. The wishes of the employees in choosing the unit. 

2. The history of bargaining of the employees similar to those in the 

proposed unit. 

3. The inclusion or exclusion of such employees in previous applications 

by the trade union involved. 

4. The type of union organization (industrial, craft). 

5. The community of interest of employees (plant, office, technical, 

professional). 

6. The methods of pay and work organization. 

7. The eligibility of employees for membership under the constitution of 

the applicant union. 

8. The opposition—or lack of it—of the employer or another trade union 

to the proposed unit. 

The Manitoba Act gives the board authority to conduct employee 
votes, if it decides that a unit established by certification or by agree- 
ment of the parties is inappropriate. 

In Ontario, before determining the appropriate unit, the board may 
conduct votes to ascertain the wishes of the employees as to the unit. 
Where there appears to be conflict in the description of bargaining units 
in two or more agreements held by one employer, either the employer 
or any trade union affected may request the board to alter the bargain- 
ing units; the board’s decision is deemed to alter the agreements as well. 
This last power is part of a new approach to inter-union disputes about 
work assignment.’ : 

By their power to vary decisions, all boards may alter bargaining 
units upon application and after the necessary inquiry. 

It is important to distinguish between the responsibility that the 
boards have for determining an appropriate bargaining unit and the 
employees’ choice of a bargaining agent. Lacking intervention by a 
competing union, the boards generally leave the contentious matter of 
union jurisdiction for the unions themselves to resolve. 


CRAFT UNITS 


The possibility of a craft unit is contemplated under all statutes,* 
and in eight of them, there are special references to such units. 


* For these and other criteria with case references, see Carrothers, A. W. R., 


Collective Bargaining Law..., pp. 233-4. 

See Part III, Chapter 5, “Jurisdictional Disputes over Work Assignments.” 
Herman, E. E., Determination of the Appropriate Bargaining Unit by Labour Rela- 
tions Boards in Canada. Canada Department of Labour (Ottawa: Queen’s Printer, 
1967). Board practices relating to craft units are discussed in Part IJ, Chapter 1, 
pp. 51-67. 4 
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The federal, British Columbia, New Brunswick, Newfoundland Fed. 8 
and Nova Scotia Acts state that a group of employees, who exercise B.C: 11(1) 
ec). N.B.7 

skills which distinguish them from the employees as a whole, may con- Nad. 8 
stitute an appropriate unit: NSS. 8(1) 


if [the board decides] that the group is otherwise appropriate as a unit for 
collective bargaining. 


The Manitoba Act states that the circumstances must warrant Man. 8 
Separating a craft group from the employees as a whole. In Ontario mes as 
and Nova Scotia the board need not entertain an application for a craft 
bargaining unit where: 


the group of employees is included in a bargaining unit represented by 
another bargaining agent at the time the application is made. 


In British Columbia, a trade union may apply to have a craft bar- B.C. 11(2), 
gaining unit included in some other unit, subject to the usual repre- e} 
sentation tests. 


THE CONSTRUCTION INDUSTRY* 


The craft bargaining unit has its widest application in the con- 
struction industry and, in some jurisdictions, it extends over a specified 
geographic area. 

The difficulty of processing certification applications that cover 
employees engaged on a particular construction project before the proj- 
ect has been completed and the employees have changed location, has 
led some boards to combine a craft and geographic delineation of the 
bargaining unit. For example, in British Columbia the appropriate 
geographic area may be a province or a smaller area over which the 
local union has been given jurisdiction by its parent body. 

The Ontario Act contains special procedures for the construction Ont. 90-92 
industry.5 The board may determine that the appropriate unit extends 
Over a certain geographical area and need not take into account any 
increase in the number of employees in the unit after the date of appli- 
cation for certification. Nevertheless, the trade union must show that 
it has the support of the majority of employees of each employee. 

If the applicant is a council of trade unions, the board must be Ont. 8a 
satisfied that each of the trade unions making application through the 
council is a constituent of the council with authority to discharge bar- 
gaining responsibilities. 


4 For a comprehensive work see “Construction Labour Relations’, a symposium 
edited by C. Goldenberg and J. Crispo (Toronto: McCorquodale & Blades, 1967.). 
See also: Industrial Relations Research Association, Comparative Canadian-U.S. 
Industrial Relations; proceedings of meetings, Montreal, May 1963. Also Jamieson, 
Stuart C., “Economic Instability and Industrial Conflict—The Construction Industry 
in British Columbia”. CCH Labor Law Journal, X1V:717-27 (Aug. 1963). 

5 Crispo, John H. G., “Union-Management Relations in the Construction Industry— 
The Outlook in Ontario”. CCH Labor Law Journal, XIV :708-16 (Aug. 1963). 
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Once certified, a council of trade unions will not readily be able 
to escape responsibility to bargain as a group for all constituents. A 
council may not dissolve, nor a constituent withdraw, if no agreement 
is in effect, until 90 days after copies of the resolution (bylaw, etc.) 
embodying such decision have been delivered to all interested parties; 
or, if there is an agreement, unless a copy of the resolution has been 
delivered to all concerned at least 90 days prior to expiry of the agree- 
ment, and until the agreement expires. The dissolution of a council, or 
the withdrawal of a constituent, terminates the bargaining rights auto- 
matically for the employees involved. 

In 1968, by amendments to the Newfoundland Act, provision is 
made for the certification of a council of trade unions, and this appears . 
to be related to the introduction at the same time of procedures govern- 
ing a “special project” defined as “an undertaking for the construction 
of works for the development of a natural resource or for the establish- 
ment of a primary industry which is planned to require a construction 
period exceeding three years and includes all related and ancillary work 
and services and catering”. 

The Nova Scotia Act was also amended in 1968 to provide special 
certification procedures for the construction industry having in mind 
the need to deal quickly with such cases due to the temporary nature 
of work projects.® 

In the Quebec construction industry there has been a long history 
of collective bargaining between employers’ associations and joint 
councils of craft unions. The results have produced a form of collective. 
bargaining which is found in some European countries but is unique 
in North America.’ Before 1968 the Collective Agreement (Decrees) 
Act® had more application in the construction industry than the other 
labour relations legislation. Under the former, once an agreement was 
reached between an employers’ association and a union or unions, 
either party might petition the Minister of Labour to have the govern- 
ment issue a Decree extending the wage, hour and some other parts of 
the agreement to all employers and employees in a given geographical 
zone. The union party was not required to be certified. 

For some time the Quebec government has been considering a 
special approach to labour relations in the construction field. This cul- 
minated in the introduction of a new law, the Construction Industry 
Labour Relations Act,® which became effective January 1, 1969, with 
special procedures for recognition, bargaining and administration of 
resulting agreements, and which removes this industry from the existing 
Collective Agreement (Decrees) Act and the Labour Code. The ap- 


®° See Part III, Chapter 5 “Tests of Majority Support”. 

7 Hebert, Gerard, S. J., “Juridical Extension and the Building Trades in Quebec”. 
CCH Labour Law Journal, XIV:700-8 (Aug. 1963). 

S. RS.021964, C143. 

* RBS.Q.. 1968, c45 
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proach is similar to the decree legislation but there have been sub- 
stantial modifications and enlargement of scope. The new Act con- 
templates industry-wide bargaining through joint councils of the con- 
struction trades in unions representative of affiliates of both the Quebec 
Federation of Labour, CLC, and the Confederation of National Trade 
Unions with the Quebec Construction Association and four other 
associations for the employers. These and other associations of em- 
ployees or employers will be recognized by the Minister provided their 
memberships are more than 20 per cent of the total possible member- 
ship on a province-wide basis or in a defined region. There are no pro- 
cedures for certification based on majority support. More will be said 
about bargaining and dispute settlement under the new Act in Part III. 


MULTI-EMPLOYER UNITS 


The historical pattern of collective bargaining is a major factor Fed.7(1), 
used by the boards in determining whether or not a unit of employees ae (2) 
of more than one employer is deemed appropriate. Although bargain- @3) | 
ing with an employer’s organization as a party is considered under the M@".7(), 
statutes, only in six is it stated that an appropriate unit may include NB. 6(1), 
employees of one or more employers, and even then, each employer Saas 
must consent to his inclusion and the applicant union must meet certifi- 93) — 
cation requirements of having the support of the majority of the em- Oe ag 
ployees of each employer. 

Due to difficulties that arise when one party wishes to withdraw 
from a multi-employer unit, or when negotiations reach the conciliation 
stage,!° it appears that the boards in general prefer to issue a separate 
certificate to cover the employees of each employer. 

Similarly, with multi-plant employers, certificates are usually issued 
on a plant-by-plant basis.11 The Ontario board found a two-plant unit in 
one location appropriate because there was an interchange of em- 
ployees, a common payroll, and supervision and line of promotion for 


both operations.’ 


OFFICE UNITS 


Office staff (as distinct from plant clerical staff) are most fre- 
_ quently excluded from plant bargaining units on grounds of difference 
) in community of interest, methods of pay and other employment con- 
ditions. Where office staff are organized, they are usually certified as a 
separate unit. 


10 See case cited in Part III, Chapter 4, “Voluntary Voting Preceding a Strike”. 

4 See Herman, E. E., Determination of the Appropriate Bargaining Unit..., Part II, 
Chapter 6. 

12 Ontario Labour Relations Board, Monthly Report, September 1964. Case 8251-64R. 
United Steelworkers of America and General Wire and Cable Company, Cobourg, 
Ont. 
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PROTECTIVE PERSONNEL UNITS 


It is stated specifically in the Ontario Act that a unit of security 
guards cannot be certified if they belong to any union that admits mem- 
bers who are not security guards. In practice in other jurisdictions, 
protective personnel are usually excluded from bargaining units of other 
employees. 


MULTI-UNION APPLICATIONS 


In addition to the provisions in the Newfoundland and Ontario 
Acts regarding councils of unions, there is provision in eight Acts for 
two or more unions to apply for certification. If the unit is deemed 
appropriate, the application is dealt with as though one union had ~ 
applied. It appears in practice that, unlike a council embracing a 
number of distinct and separate unions, this provision has been mainly 
applied to joint applications of local unions affiliated with the same 
parent body. 

There is precedent for certifying joint boards of several locals in 
such industries as retail trade and clothing, and joint councils of a 
craft such as carpentry. 


eee 


Chapter 4 


THE TIMELINESS OF APPLICATIONS 


Where there is no other bargaining agent certified for the em- Fed.7(2) 


. s4 g Alta. 59(1 
ployees, and where there is no collective agreement, an application for 3. a i0 ee 


certification may be made by a trade union at any time; however, if Mae 7(2) 


either situation obtains, the legislation protects the union’s representa- Nag. eae 

tion rights for a specified time. Ont. 5(1) 
N.S. 7(2) 
Que. 21 


IN A SECOND APPLICATION BY A UNION 


If an application for certification is dismissed by the board, a Fed. Reg.8- 


lapse of time is specified by statute or by regulation before the union Ces 
may apply again for the same bargaining unit. Man. Reg. 32 
N.B. Reg. 8 


By federal, Manitoba, New Brunswick and Newfoundland regu- Nag Reg. g 


lations, this period is six months after the date of the board decision, pas oe 
unless the board consents to an earlier application. a aaa i 


, icati 77(3) 
In Ontario, the board may refuse to entertain a second application , .\y; (8), 


by an unsuccessful applicant for a period not exceeding ten months — Reg. 24 


from the date of dismissal of the first application. If it receives a sub- 2°” 


sequent application while a certification or decertification application 
is still under consideration, the board has discretion to decide when, if 
at all, it will consider the subsequent application. 

The boards in British Columbia and Nova Scotia determine the 
lapse of time before a new application will be considered; it may not 


_be less than three months from the previous decision. In Prince Edward 


Island, it may not be less than ten months from the date of the previous 


application. 
The Alberta board will consider a second application three months 


after the date of the first application; in Quebec the date must be at 
least three months after the board’s decision. 


It seems that the Saskatchewan board has discretion to decide on 


the lapse of time before a second application may be considered. 
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Ont. 5(1a), 
46 
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Que. 21c, 46 
Sask. 5k 


Ont. 46 


Que. 21 


AFTER CERTIFICATION WITH NO AGREEMENT 


All statutes protect the union’s representation rights after certifi- 
cation for a specified period, even though a collective agreement has 
not been concluded between the parties. The period applicable in each 
jurisdiction is set out in Table 1 and it will be seen that, in the major- 
ity, a certificate cannot be challenged until from ten to twelve months 
after the certification date. 

The boards in the federal, British Columbia, Manitoba, New 
Brunswick and Newfoundland jurisdictions may consent to an applica- 
tion before expiry of the specified period. In Newfoundland or Nova 
Scotia, where the board in its discretion considers that a trade union is — 
no longer representing the majority of employees, an application by 
another union or an application for decertification may be made after 
six months (Newfoundland) or ten months (Nova Scotia). 

The Ontario and Quebec legislation links the timeliness of a certifi- 
cation application, when made by a trade union endeavouring to replace 
another, with the conciliation and legal strike provisions in the Acts. 

In Ontario, after a union has been certified for twelve months (six 
months in the construction industry) but has not succeeded in conclud- 
ing a collective agreement, and where the minister has appointed a con- 
ciliation officer or mediator, the board would only consider another 
union application for certification under one of the following circum- 
stances: 


thirty days after the report of a conciliation board or mediator has been 
released to the parties; 


thirty days after the parties have been advised by the minister that no 
conciliation board will be appointed; 


six months after a conciliation officer has reported that the differences 
between the incumbent union and the employer(s) have been settled; 


or if there is a legal strike or lockout in effect, no application for certi- 
fication may be made until: 
six months after the work stoppage commenced; or seven months have 
elapsed after the minister has released the report of the conciliation board 


or mediator to the parties, or advised that no conciliation board will be 
appointed, whichever occurs first. 


The Quebec Act protects a union’s representation rights from 
challenge for ten months after the date of the certificate where no 
agreement has been concluded and the dispute has not been submitted 
to arbitration, or for six months after the date when the right to strike 
is acquired (the conciliation requirements having been met) and a, 
legal strike or lockout is not in progress. 


: The Timeliness of Applications 93 
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AFTER AN AGREEMENT 


Where an agreement is in effect between a union, either certified Fed. 7(4) 
or voluntarily recognized, and an employer, the union’s representation iveegeans 
_ rights cannot be challenged by means of another union’s application for B.C. 10(1) 
_ certification except at specified times during the term of the agreement, ate 
as indicated in Table 1. The most general provision is “after the agree- NB. 6(1) 
ment has been in operation for ten months”. Six Acts provide for Nfd.7(), 
_ appropriate periods of time when the term of the agreement is longer ns. ay 
than for one year. In the case of an agreement covering a “special ee 
_ project” in Newfoundland, periods for the timeliness of applications are pp ee 
_ specified, and differ depending on when the agreement was signed and Que. 21, 53 
on its duration. In Nova Scotia, an application is timely within two ask, 5k 
months of expiry of an agreement regardless of term, unless the board 
consents to an earlier application. 

It will be noted that, in Ontario and Quebec, representation rights 
are stabilized over longer periods than in other jurisdictions. Applica- 
tions by a rival union are also subject to the limitations relating to 

conciliation and strike provisions. 
| The Manitoba board may consider an application at other than 
_ the specified times if the board considers that either the employees or 
employer would suffer “substantial and irremediable damage”’ by hold- 
_ ing to the prescribed open period. 
Prince Edward Island does not relate the timeliness of applications 
_ to the term of a contract, and an application for certification by another 
- union or for revocation of the certificate may be made ten months after 


_ the date of the original certification. 


IN AMENDMENTS TO A CERTIFICATE 


Only two statutes specify an appropriate time for an application Alta. 65a 
by an incumbent union or for an employer to alter an existing certifi- sages ah 
cate. An amendment may be sought in Alberta ten months after the 
_ date of the certificate, and in Saskatchewan from the 60th to 30th day 
_ prior to the anniversary date of the board’s order. However, the Sas- 
katchewan board may amend an order at any time if there is an agree- 
| ment, and the trade union and employer agree to the amendment; or 
_ the board may amend an order if it deems an amendment necessary to 
clarify or correct it. 
Although there is nothing in the federal Act on this point, the 
_ Canada Labour Relations Board applied the ten-month contract bar in 
the case of an application by a union to amend the certificate. The 
union had come back to request the inclusion in the bargaining unit of 
employees who had been excluded at the certification hearings. 


2 1952 CLLC 16,010. Street Railwaymen’s Union Division 279, and Ottawa Trans- 
portation Commission. 
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TESTS OF MAJORITY SUPPORT 


When the status of the applicant union meets the statutory require- Fed. 7(1) 
ments and the board has determined the appropriate bargaining unit, 419. Af ‘ 
the trade union must then meet the test that it has the majority of the Man. 7(1) 
employees in the unit as members in good standing; in eight jurisdic- Ne ar 
tions, this is a condition for making an application. In Ontario and ys. 7(1), 
Saskatchewan, the emphasis upon membership in the applicant union be ey Hs 
is somewhat different. _ 

In the Ontario Act, there is no mention of a claim to have major- Ont. 5 
ity membership. It is clear from other sections of the Act that “mem- 
bership in good standing” is evidence of the representative character of 
the union, but not conclusive evidence nor the sole evidence which may 
be accepted or required. : 

It is also clear from the Saskatchewan Act and the rules and regu- Sask. Reg.2, 
lations of the board that an applicant union may present evidence of Fo™A 
union membership “or other evidence of support’? and may ask for a 
vote to establish support. 

In Quebec, an association must be authorized by its members to Que. 22 
apply for certification under the Labour Code. 

Under most Acts, there are two grounds on either of which a Alta. 63 


i : Sane . BC .12 
board may certify a trade union as the bargaining agent: Man. 9(2) 
1. If the board is satisfied that a majority of the employees in the unit ee : (2) 
are members in good standing of the trade union. NS.7 A.9(2) 


2. If, as a result of a vote of the employees in the unit, the board is ppy. 16(4), 
satisfied that a majority of them have selected the trade union to be (5), (6) 


the bargaining agent on their behalf. eae a 


In Nova Scotia, if not less than 60 per cent of the employees in 
the unit vote, and if the majority of these vote in favour of the union, 
the board may certify the trade union. If the application involves an 
employer in the construction industry, as defined in the Act, a repre- 
sentation vote is the only test of membership support required. It is 
not necessary for the board to hold a hearing as in other certification 
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Ont. 7 


Ont. 8 


Que. 24-27 


Sask. 7, 7a, 8 


applications, and it is required to “forthwith” decide whether the unit 
applied for is appropriate, and if so to “forthwith” order an employee 
vote. 

In Prince .Edward. Island, first, a majority of the employees in 
the unit must be members in good standing and, second, if the board 
orders a vote, more than 50 per cent of the eligible employees in the 
unit must vote in favour of the union. To be eligible for the voters’ 
list an employee must have been employed for 30 calendar days im- 
mediately prior to the vote. 

By the Ontario Act, if the board is satisfied that more than 55 per 
cent of the employees in the bargaining unit are members of the trade 
union, the board will certify the trade union. If an applicant union’ 
establishes that 45 per cent of the employees in the unit are members, 
it has the right to have a vote conducted; and on taking the vote if 
more than 50 per cent of the eligible voters vote in favour of the union, 
it has the right to be certified. However, if the union has established 
that more than 50 per cent of the employees are members and if, in 
the opinion of the board, the true wishes of the employees would not 
be ascertained by a vote, the board may certify without a vote. 

The Ontario Act is unique in making provision for what is termed 
a “pre-hearing vote.” If the applicant union can show that 45 per cent 
of the employees are members, it may request such a vote. The ballot 
boxes remain sealed until after the board has determined the appro- 
priate bargaining unit. Then, if the union has obtained a majority of 
the votes, it is entitled to certification. Thus, if the union believes, 
due to opposition or other factors, that its support among the em- 
ployees might be damaged by delaying a vote until after the board 
hearings, it may seek the board’s consent to a pre-hearing vote. . 

In addition to an examination of union membership records, the 
Quebec board may order a vote when it deems it expedient and ‘“‘when- 
ever it is of the opinion that constraint has been used to prevent a 
number of the said employees from joining an association of employees 
or to force them to join the same” or if it appears that dual unionism is 
involved. By the statute, every employee is expected to vote, unless he 
has a “legitimate excuse”. The board may establish special procedures 
for the logging industry due to its seasonal nature. 


In Saskatchewan, if the board is satisfied that more than 60 per 
cent of the employees have chosen a trade union as their bargaining 
agent, either by membership or by written authority within six months 
preceding the application, that union is entitled to certification. If the 
evidence shows that more than 40 per cent but less than 60 per cent 
of the employees support the union, a vote will be conducted. The 
quorum for a valid affirmative vote is a majority of the employees in 
the unit; if a majority of this quorum cast ballots favouring the union, 
it is entitled to certification. However, when a union seeks to replace 
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another as bargaining agent, it can secure a vote by showing support 
of 25 per cent of the employees subject to two conditions: 
1. The board must be satisfied that the employees, by a clear majority, 
are not represented by some other trade union. 


2. The board may refuse a vote if the same trade union has failed to 
achieve the necessary voting support within the previous six months. 


MEMBERSHIP IN GOOD STANDING 


Membership in good standing in most jurisdictions has become an 
important question before labour relations boards since it is a question 
that arises, first, in determining whether an applicant may apply for 
certification and, second, in determining whether the applicant meets 
the requirements for certification. To decide this question is one of 
the matters on which the boards have been given specific powers, and 
in some cases, the boards have specified in their rules of procedure 
the tests that they will apply. 

The Canada Labour Relations Board will consider a person to Fed. 61h, 

be a member in good standing of the trade union if, at the date of the eee 
application for certification, he has paid on his own behalf at least two Reg. 3A 
dollars as union dues in a prescribed period—from the first day of the 
third month preceding the calendar month in which the application is 
made to the date of the application, or if the member joined within 
this specified period, he must have paid as an admission fee at least 
two dollars. The Nova Scotia regulations contain the same provision. 
In these two jurisdictions, the simple test of a payment of two dollars 
as union dues or as an admission fee has been adopted; the question 
of eligibility for membership or other requirements of the union con- 
stitution are not relevant. 

The Alberta Act is quite similar except that the minimum sum of Alta. 63(1)c 
two dollars which must be paid by the applicant on his own behalf is 
not described as union dues or an initiation fee. 

To be a member in good standing under the Prince Edward Is- 
land regulations a person must have signed a membership application 
of the trade union, and paid on his own behalf the required initiation 
fee and one month’s dues according to the union constitution. There 
is no mention of a period within which the fees must be paid. 

Regulations of the British Columbia board also establish a test, ac os 
which the board may apply without regard to the conditions of mem- **8: 
bership in good standing established by the union constitution except 
that the payment, that must be made, is related to the amount of union 
dues. For the purposes of the certification sections of the Act, a mem- 
ber in good standing in the opinon of the board is a person who has 
signed an application for membership, and in the three-month period 
immediately preceding the date of the application, has paid an amount 
equal to at least one month’s union dues. 
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Que. 24, 
General 
By-law 24 


N.B. 55(1)h, 
Rule 14 
Nfid. 62(1)h, 
Rule 10 


Man. 7(1) 


Man. 7(6) 


The Ontario board follows a policy stated on February 16, 1951. 
It sets out a monetary test which is not tied to the terms of the union 
constitution. The evidence required by the board is: 

application for membership; 

payment on his own behalf of at least $1 in respect of the prescribed 


initiation fee or monthly dues or doing some other act which, in the opinion 
of the Board, is consistent with membership. 


The conditions applied by the Quebec board, set out in the 
General By-law, are: 

to have signed a duly dated membership card or form; 

to have been admitted as member; 

to have personally paid an entrance or initiation fee of at least $1; 

in the case of a member whose admission does not date back more than 

three months, to have personally paid one month’s dues of not less than $1; 

in the case of a member whose admission dates back more than three | 

months, not to be more than three months in arrears in payment of dues. 


Under the New Brunswick and Newfoundland regulations, the 
board will consider a person to be a member in good standing of the 
trade union if at the date of the application for certification he has 
signed a membership application and has paid on his own behalf at 
least one month’s dues in a prescribed period (approximately three — 
months defined in the same way as under the federal regulations). If 
the member joined within this specified period, he must have paid an 
admission fee equal to at least one month’s dues in the union. 

Under the Manitoba Act, evidence of membership in the union 
according to the constitution is required. The tests are related to a 
definite period (beginning on the first day of the third month preceding 
the date of the application and ending on that date) and they are: 

membership in the union, not suspended either by direct action by the 

union or automatically by the terms of the constitution of the union 

and 

payment of at least one month’s dues at the regular rate, being the whole 

or part of the dues for that period; 

or 

in the case of a person who has joined the union within that period, 

—application in writing; 

—payment, on his own behalf, of the initiation fee prescribed in the con- 
stitution of the union, or, if no initiation fee is so prescribed, by paying, 
on his own behalf, by way of union dues an amount at least equal to — 
one month’s dues or one dollar, whichever amount is the greater; and 


—hby being received into the union in the manner prescribed in the con- 
stitution of the union. 


There is the further condition that no person is a member in 
good standing of a union for the purposes of the certification section 
if at the date of the application he is excluded from membership in 
the union by specific terms of the constitution. | 

These provisions require the Manitoba board to determine who | 
is a member not only by the terms of the union constitution, but by | 
the test, which the board must also apply, that any member must have 
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paid at least one month’s dues during the defined period prior to the 
application, and in the case of a person who joins the union in that 
period, that he must have paid to the union either the prescribed 
initiation fee or not less than one dollar. 


REPRESENTATION VOTES! 


The procedures for representation votes conducted under the Fed. Reg. 16 
supervision of the boards are similar in all jurisdictions. Representatives ears 2 
of the boards are responsible for the preparation of voters’ lists, the ‘14, eae 


form of the ballot, physical arrangements and all other details in the Man. (4a), 


Reg. 21-26 

conduct of a vote. N.B. Reg. 15 

In establishing the voters’ list, the Alberta, British Columbia and N.S. Reg. 9B 

Ontario Acts provide for the deletion of employees who are absent Beer ty 
from work on the day of the vote. 77 

P.E.I. Reg. 16 


Under the Manitoba Act electioneering is forbidden. The Alberta 9.6 General 
board may prescribe a period prior to a vote during which propaganda By-law, 
or electioneering is prohibited. The Ontario board has like authority, es 
and may forbid electioneering for 72 hours preceding a vote. Under the 14-16 
Quebec by-law any form of propaganda is prohibited during the 36 
hours preceding the opening of the polling station. In practice in other 


jurisdictions also such limitations may be prescribed by the board. 


2 Carrothers, A. W. R., Collective Bargaining Law..., PP. 224-31. Footnotes give case 
references relating to representation votes. 
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CONTINUITY OF CERTIFICATION: 
SUCCESSOR RIGHTS 


CHANGE IN EMPLOYER THROUGH SALE, LEASE OR TRANSFER 


In eight jurisdictions, the sale, lease or transfer of an employer’s Alta. 74(1) 


business does not affect any application for certification or proceedings Fee Ty) 4 


before the board, nor certificate issued. 10(3), (4) 
In Manitoba, if the change involves a merger of businesses where er cegene 
a number of certificates have been issued, the board has authority to 20A 
create a single bargaining unit: Ont. 47a 
Que. 36, 37 
at such times and under such terms as will . . . best serve the interests of Sask. 33 


the employer and the employees 


and in so doing may also certify a bargaining agent for the merged 

unit in accordance with the certification procedures under the Act. 

Similarly, upon application by any person or trade union, the 
Ontario board may modify the bargaining unit and the certificate and 
may also require evidence of or carry out voting among the employees 
as necessary. The Quebec board has general authority to settle any dif- 
ficulties arising out of the sale of a business. 

The statutory provisions relating to the transfer of an employer’s 
business are discussed later in more detail, especially collective bar- 
gaining obligations applying to the new employer.* 


UNION MERGERS OR CHANGE OF AFFILIATION 


Continuity of certification and bargaining rights where a union Alta. 65a 
changes affiliation or is involved in a merger with other unions has beet ae 
provided by five Acts.” Ont. 47 

Upon application of the trade union, or in some Acts, by a person, $4sk- 35 
the board may or may not grant successor rights. Before coming to a 


decision, the board may make inquiries or conduct representation votes. 


1 See Part II, Chapter 2, “Change in Employer through Sale, Lease or Transfer of 
Business”. Eke 
2 See Part III, Chapter 2, “Union Mergers or Change of Affiliation”. 
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In Saskatchewan, an application by anyone questioning or disputing a 
merger must be made within six months of the merger or change in 
affiliation. 


SES he he, ae ee 
Chapter 7 


TERMINATION OF BARGAINING RIGHTS 


The bargaining rights of the trade union and the obligations on Fed. 11 
the employer, deriving from certification, can be terminated if the trade FO 0) 
union loses majority support of the employees in the unit for which it Man. 11(1), 
was certified.1 Revocation of certificates by decision of the boards, com- ou a 
monly termed “decertification,” is provided for under all statutes. Once Nad. 11 
a union is decertified in Newfoundland, any collective agreement to N-S.9(4¢), 
which it was a party is void, except if it concerns a “special project” Ont. 41a(3),. 
as defined in the Act, in which case the agreement continues and should A ae 
another union be certified for the same employees, that union is sub- Que, 32 
stituted as a party to the agreement. Procedures for terminating the Sask. 7(2) 
bargaining rights of voluntarily recognized unions are also contained 
in the Manitoba, Newfoundland, Ontario and Saskatchewan Acts. 

Bargaining may cease by default should the parties allow the 
agreement to expire without renewal, but this does not automatically 
revoke the certificate of the union. 

In Ontario if the certified union fails to exercise its bargaining 
rights by not giving the employer notice to bargain, its bargaining 
rights may be terminated by the board upon application of any of the 
employees or the employer. The bargaining rights of a voluntarily recog- 
nized union that fails to give notice to bargain under terms of the 
agreement or provisions of the Act may be similarly terminated. 

When a trade union no longer exists, under the British Columbia 
and Quebec Acts a board is authorized to revoke the certificate upon 
investigation. The Alberta board may revoke a certificate if it finds 
the trade union is no longer a proper bargaining agent. As mentioned 
previously, in Ontario when a council of trade unions dissolves or a 
constituent withdraws (at the appropriate time set by the legislation), 
bargaining rights cease automatically. 

Where the employer no longer has employees in the bargaining 
unit for which the trade union is certified, it appears that the circum- 
stances of the individual case determine the course taken by a board. 


1 See Part III, Chapter 2, “Interruption or Suspension of Bargaining.” 
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An application for decertification by an Alberta employer? on the 
grounds that there were no employees in the unit and that there was no 
agreement in effect was dismissed by the board. The board found that 
the union was a proper bargaining agent, that the definition of proper 
bargaining agent was not intended to be limited to the employees of a 
specific employer, that there was no guarantee that the employer would 
not in future have employees in the unit, and that the nonexistence of 
an agreement was irrelevant. 

Once it is established by the board, the continuation of bargaining 
obligations is provided for under the Saskatchewan Act together with 
the continuation of any collective agreement for its term regardless of 


whether or not the employer at any time or from time to time ceases. 


to be an an “employer” (i.e., has three or more employees) within 
the meaning of the Act. 
Apart from the foregoing situations, there are two main sets of 
circumstances which lead to decertification of a trade union: 
1. Where the majority of employees in the bargaining unit designated by 
the certificate choose a different bargaining agent. 


2. Where the majority of employees no longer wish to be represented 
by the certified (or any other) trade union. 


In the first situation, positive action by an application for certi- 
fication must be initiated by the trade union seeking to replace the 
certified agency. The procedures and timeliness* for such applications 
have already been outlined; an application to revoke the existing certi- 
ficate is not necessary, except in Prince Edward Island. | 

In Nova Scotia an application for revocation of a certificate may 
be made concurrently with an application for certification by a new 
bargaining agent. 

In all jurisdictions if the new bargaining agent is successful in 
meeting the tests of majority support, its name is substituted auto- 
matically in the certificate and in any collective agreement in effect.* 

In the second situation, where only decertification and not replace- 
ment by another union is involved, the statutory provisions described 
below apply. 

The statutes and regulations are not so uniform for decertification 
procedures as for applications for certification. In the latter case, evi- 
dence of majority support, in most jurisdictions, is shown by member- 
ship applications and by payments of money, but these criteria cannot 
be applied in reverse to show loss of majority support. How does a union 
member retrieve his membership application from the union or avoid 
paying dues if the agreement stipulates a compulsory checkoff of dues 
for all employees? It appears from the procedures set out in the statutes 


2 J. Gavin Co. Ltd., Edmonton, Alta. and International Association of Heat and 
Frost Insulators and Asbestos Workers Local Union 110. 1960 CLLC 16,182. 

$ See Table 1. 

* See Part III, Chapter 2, “Substitution of Bargaining Agent.” 
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or regulations that the boards must be guided (1) by declarations signed 
by employees that they no longer wish to be represented by the 
certified union concerned and (2) by voting to determine the wishes 
of the majority of employees. 


THE INITIATION OF THE APPLICATION 


There is nothing in the federal, Alberta, British Columbia, Quebec 
and Saskatchewan Acts on the question of who may initiate an applica- 
tion for decertification. 

The Manitoba and Newfoundland Acts are the only ones with 
provisions for a board to act on decertification on its own motion. By 
the Manitoba and New Brunswick regulations an applicant for de- 
certification may be an employer or a trade union; the Newfoundland 
Act states simply “on application’. 

Any “person” may apply to the Nova Scotia and Prince Edward 
Island boards for revocation of a certificate. 

In Ontario it is clear from the statute that a decertification appli- 
cation must originate with the employees. The board dismissed an 
employer application, even though there were no employees left in the 
unit, on grounds that termination of bargaining rights is a kind of 
representation proceeding that presumes the existence of employees 
who could signify whether or not they wish the bargaining agent 
concerned to continue to represent them.® 

However, in another leading case which was reviewed in the On- 
tario High Court the employer’s interest in union representation rights 
was upheld. The court ruled that, while the board need not consider 
an application brought by an employer under decertification s.43(2), 
there is no limitation to an application under sections empowering the 
board to determine whether or not a trade union represents the majority 
of the employees and that the board was authorized to reconsider or 
revoke its decisions. An order was made for the board to hear the 
case and this was confirmed by the Court of Appeal following an action 
brought by the union involved. The Court of Appeal also ruled that the 
board must take into consideration facts subsequent to its original 
orders. 


THE TIMELINESS OF THE APPLICATION 


The length of time that a certificate is protected from an applica- 
tion for decertification in each jurisdiction is shown in Table 1. 

It will be noted that in six provinces—Alberta, Manitoba, Ontario, 
Prince Edward Island, Quebec and Saskatchewan—the appropriate 


5 Ontario Labour Relations Board. Monthly Report, roeoee 1964. Case 947-64-R. 
Principal Investments Ltd. and Building Service Employees’ Union. 

6 1959 CLLC 16,140. Genaire Ltd. 1958, 14 D.L.R. (2d) 201; 1959, 18 D.L.R. (2d) 
588. 
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Alta. 66 


Ont. 96(2), 44 


Fed. 11 
N.B. 10(1) 
Nfld. 11(1) 
N:5.9 
PEL. 17 
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time for an application for decertification coincides with the timeliness 
provisions for the certification application either with no agreement or 
during the term of an agreement. 

In Newfoundland and Nova Scotia, an application for decertifica- 
tion may be made earlier than an application by another trade union 
to replace the certified union, but in British Columbia the application 
for decertification is not timely until later. 

The Newfoundland board will entertain such applications with 
discretion to vary the time: 

six months after date of certificate; 


six months after an application for decertification has been refused; 
six months after notice to bargain has been given; 


The appropriate time during which the boards may consider 
decertification applications is not specified in the federal and New 
Brunswick legislation. However, in dealing with questions of revoca- 
tion these boards may take the view that in the particular circum- 
stances an existing certification should be protected for twelve months 
where there is no collective agreement and for the first ten months 
of the term of the agreement where there is one. 

The Alberta board has discretion whether or not to entertain a 
decertification application while a legal work stoppage is in progress. 
In Ontario and Quebec the conciliation and strike bars applicable to 
applications for certification apply equally to those for decertification.” 

There are two exceptions to the contract bar in Ontario: (1) in a 
first agreement between an employer and a voluntarily recognized union . 
in the construction industry, regardless of term, an application for 
decertification is timely during the 11th or 12th month (from the 305th 
to 365th day) of operation of the agreement; (2) if it is shown that 
fraudulent evidence was presented by the union to obtain the certifi- 
cate in the first place, the board may grant decertification at any time 
whether or not an agreement is in effect. 

The federal, New Brunswick, Newfoundland, Nova Scotia and 
Prince Edward Island Acts are explicit in stating that decertification 
is not a bar to another application by the same union provided, of 
course, that it meets the requirements as to timeliness and other certi- 
fication procedures. 


CRITERIA FOR LOSS OF MAJORITY SUPPORT 


The criteria to be used by the boards for what constitutes loss of 
support of the majority of the employees for the trade union involved 
in decertification proceedings are indicated in all but the federal, New- 
foundland, Prince Edward Island and Quebec Acts or regulations. 


* See Part I, Chapter 4, “After Certification with no Agreement.” 
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In Alberta, British Columbia and New Brunswick, it is contem- Alta. 66 
plated that, in addition to such inquiry and examination of records ag is B-C: 12(10) 
deemed necessary, the boards may order a vote of the employees to Saeed re 
determine their wishes similar to the procedures used for a certification N-S- 11 
vote. In Nova Scotia, it would seem that such a vote is the major test to 
be used by the board. 

The Manitoba regulations require an applicant for decertification Man. Reg. 16 
to supply a list of employees in the bargaining unit at the time of the 
application, as well as a list of those who are not members in good 
standing in the union, together with the grounds for belief that the 
certified bargaining agent had lost the support of the majority. After a 
court case in 1960° in which the court held that the board exceeded 
its authority in ordering a representation vote, since none was prescribed 
by the Act or regulations, the Department of Labour Act was amended 
the next year? to authorize the board to conduct a vote in any proceeding 
where it deemed this desirable. 

Whether or not prescribed by Act, it appears that the boards may 
order employee votes in decertification cases. The Canada Labour 
Relations Board has ruled that it has such authority.1° 

In Ontario an application for termination of bargaining rights must Ont. 43(3), 

be accompanied by evidence that 50 per cent of the employees no 773 
longer support the union. The evidence has to be in a form and as 
of a date determined by the board; it has to be in writing and have 
been secured “voluntarily” (no coercion by employer or by union). 
If the board is satisfied that 50 per cent of the employees no longer 
support the union, a vote under government supervision is mandatory. 
More than 50 per cent of the eligible voters must signify that they do 
not wish the trade union to have representation rights. 

In Saskatchewan, tests of loss of majority support to be used by Sask. 7(2), 
the board correspond with requirements for membership support in 74:8 
certification applications. If 40 per cent or more (up to 60 per cent) 
of the employees indicate that they no longer wish to be represented 
by the union, the board will conduct a vote; presumably if more than 
60 per cent indicate their opposition to the union, the board may 
declare bargaining rights terminated without a vote. If a vote is held, 
for a valid result the majority of employees in the unit must vote; if 
a majority of the voters oppose the union, decertification will ensue. 


Termination of Bargaining Rights—Voluntarily Recognized Agents 


De ri : to a collective Man. 11(2) 
When a bargaining agent has been or is a party Nfld. 11(4), 


agreement although not certified, the Manitoba board may, if in its” (74) 
ini ining | r represents a majority of em- Ont. 45a 
opinion the bargaining agent no longer rep jority ees 
8 Brandon Packers Ltd., (1960), 33 W.W.R. 58. Summarized in the Labour Gazette, 

LX1:56-8 (Jan. 1961). 


peo, 1961 (ist), c.31, s.10: 
10 Carrothers, A. W. R., Collective Bargaining Law..., p. 281. 
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ployees, make a declaration to this effect in writing and terminate 
bargaining rights, so that the employer is not required to bargain 
with this agent. 

The Newfoundland board has similar authority. After investiga- 
tion and a hearing if requested by the party concerned, the board may 
of its own motion, or upon application, terminate bargaining rights by 
a declaration in writing. 

On Ontario, an application for termination of bargaining rights of 
a voluntarily recognized union must be made by any employee in the 
bargaining unit, or by a trade union representing any employee in the 
unit, during the first year that the agreement is in operation. The board 


may hold hearings or conduct a vote to establish if the agent has lost | 


the support of a majority of employees. If it so finds, then it may 
declare that the union was not entitled to represent the employees when 
the agreement was signed, and the agreement ceases to operate. 

The Saskatchewan board has power to rescind an order giving a 
trade union bargaining rights, and in the case of a voluntarily recog- 
nized union, the voting procedure would be the same as described 
above. 
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steep aaa a A 
Chapter 1 


INTRODUCTION 


After World War II a positive emphasis was placed on the role of 
trade unions in society by the enactment of provisions for rights of 
association along with procedures for the certification of unions and 
rights for collective bargaining. Such provisions had been among the 
measures adopted under emergency powers during the war to govern 
labour relations. 

With the rapid growth of unions in Canada during the war years, 
the need for legislation to protect employees endeavouring to organize 
became more apparent. 

Most Canadian labour relations statutes now contain a general 
declaration of the rights of both employees and employers to form 
associations to advance their respective objectives. All Acts set forth 
limitations on employers, and on employees or their unions, regarding 
interference with each other’s rights. Violations of the prohibitions are 
termed unfair labour practices or simply unfair practices. 

In Part II the rights of association, unfair practices and union 
security provisions in the eleven statutes! are compared. 

Certain basic concepts of unfair practices that involve discrimina- 
tion in employment or intimidation are common to all statutes. How- 
ever, in some jurisdictions there are concepts covering a miscellany of 
other unfair practices. Since procedures for redress in cases of unfair 
practice differ in the statutes, it becomes significant whether or not 
certain actions themselves are classed as unfair practices or as a general 
violation of the Act concerned, particularly where the initial enforce- 
ment procedures involve filing a complaint with the labour relations 
board. 

While the basic principles contained in the Wagner Act adopted 
in 1935 in the United States are found in Canadian provisions governing 
tights of association, the controversy over union security in Canada 


1 See Appendix A. 
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has been largely confined to the bargaining table; it has not resulted in 
legislative restrictions such as those of the Taft-Hartley Act in the 
United States. 

Although collective bargaining relationships are now well estab- 
lished in most major industries in Canada, in 1968 the two million 
trade union members represented 33 per cent of non-agricultural paid 
workers. Large numbers of white-collar employees in offices, most 
employees in retail and financial establishments, as well as a large 
proportion of employees in small firms across the country, still remain 
unorganized. It is in the initial stages of union organization, before the 
achievement of compulsory recognition and bargaining rights (derived 
from certification), that employees frequently need the protection given . 
by the unfair practice prohibitions. 

No extensive work drawing together the experience with unfair 
practices in the various jurisdictions seems to have been published in 
Canada. The statistical references and illustrative cases used here have 
been selected from sources such as annual reports of labour depart- 
ments or bulletins issued by labour relations boards. It is apparent from 
the incidence of complaints, particularly in the more industrialized 
provinces, that a need continues for the legislative safeguards to freedom 
of association—especially for the individual employee. 


Chapter 2 


RIGHTS OF ASSOCIATION 


In ten statutes general statements of the rights of association of Fed. 3 
employees and employers precede sections concerning unfair practices, sr 
which spell out these rights and what constitutes prohibited interference Man. 3 


with them in more detail. The general statement of the Saskatchewan N-B.2 


: Rie: Nfld. 3 

Act refers only to the rights of association of employees. NS.3 
The statements in the federal and six provincial statutes are typical ee 

in declaring: Que. 3 


Every employee has the right to be a member of a trade union and to °#SK-° 


participate in the activities thereof. 
Every employer has the right to be a member of an employers’ organization 
and to participate in the activities thereof. 


The Ontario and Quebec Acts refer to associations of a person’s 
own choice, and the Ontario wording specifies lawful activities. 

In the Saskatchewan Act the general statement of rights of associa- 
tion of employees includes “to bargain collectively through represen- 
tatives of their own choosing”. Reference to the right to bargain is also 
contained in the Alberta statement of rights; employees have the right 
to bargain collectively through a “bargaining agent” and employers 
have the same right singly or through an employers’ organization. The 
link between collective bargaining rights of a trade union and employee 
rights is contained elsewhere in other statutes. 
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Chapter 3 


UNFAIR PRACTICES 


EMPLOYERS 
Interference with the Formation or Administration of a Union 


Prohibitions against employers engaging in unfair practices may 
be considered in two main groups: (1) those that apply to trade unions! 
as such and (2) those that apply to individual employees exercising 
trade union rights. 

Employers’ associations and persons acting on behalf of an em- 
ployer or his association are included in the prohibitions concerning 
employers and where “employer” is used in this chapter, it means his 
agents or association as well. 

With regard to prohibited actions by employers affecting trade Fed. 4(1) 
unions, the statutes are uniform in meaning, although the wording ye 
differs slightly. The employer is forbidden to participate or interfere Man. 4(1), (4) 
in the formation or administration of a trade union and also forbidden N.B. 3(1) 


: : : Nfid. 4(1 
to contribute financial or other support to a trade union. NS. Ha 
In the Manitoba, Newfoundland, Ontario and Saskatchewan Acts, ae 


prohibition against interference in the selection of a trade union is added Que. 11 

to the wording formation. This could refer to the period during which Sask. 9(1)a, 
either an application for certification is pending or a change in bargain- bg 

ing agency is being considered by the employees. It is also an unfair 

practice, by the Manitoba and Ontario Acts, to interfere with the 
“representation” of employees through a union (in Manitoba, a certified 

union) by actions that could have the effect of upsetting or changing 

such representation. 

However, so long as intimidation or undue influence is not in- 
volved, the Manitoba, Nova Scotia, Ontario and Saskatchewan statutes 
declare that nothing in the Acts is to affect an employer’s freedom of 
expression. 

Various actions by employers vis-a-vis unions are not construed 
as interference under the provisions of certain statutes. 


1 See Appendix B for statutory definitions of a trade union. 
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Sask. 9(1)d, 


(4) 


Ont. 35(1)b 


In nine statutes conferring with an employee or trade union repre- 
sentative during working hours with no deductions for lost time or pay 
is excluded from unfair practices (contributing financial or other sup- 
port to the union). Such conferences could deal with grievances negotia- 
tions, or any other matters of common interest. 

Under the Saskatchewan Act, where the provisions go further 
than in the others, it is an unfair practice to refuse to confer with union 
representatives during working hours with no loss of pay for the pro- 
cessing of grievances provided that there is a collective agreement or 
that the union has been certified or that the employer has reason to 
know the union represents the majority of employees. 

In the Ontario and Quebec legislation such conferences are not. 
referred to. 

Similarly, any permission granted by an employer to a union 
official to attend to union business during working hours without 
deduction of pay is an action excluded from unfair practices in Acts 
other than those of Alberta, Quebec and Saskatchewan, which do not 
refer to this subject, and Ontario (see below). 

Interpretation of union business would be a matter for the parties 
to decide. From other sections of the Acts it is clear that such interpre- 
tation would not extend to soliciting membership but, for example, it 
could permit a union steward to discuss a grievance with an employee 
during working hours prior to conferring with management. It might 
also include activity of union members on safety, production and other 
committees. 

In Ontario, if there is to be any time off to attend to union 
business with no loss of pay, it is to be provided for in the collective 
agreement between the parties. Whether by agreement or by voluntary 
permission of the employer or his agent, an employee who engages in 
such activity during working hours may be subject to discipline if he 
does not obtain the employer’s consent. This is illustrated by a case 
that came before the Ontario Labour Relations Board in 1965:? An 
employee who was chairman of the union’s bargaining committee was 
suspended for one week after the second time he failed to report back 
to work in the afternoon, following a morning session of negotiations. 
He had been warned after the first incident not to repeat it. The 
employee testified that he had spent the two afternoons at the office of 
the union, some distance from the plant, discussing negotiations and 
assisting in preparing an application for conciliation. He admitted that 
he had not asked for nor had received permission to be absent. Since 
two other members of the committee had been with him on both 
occasions and had not been suspended, he claimed that the disciplinary 
action was taken because he was chairman of the negotiating team. 


Ontario Labour Relations Board. Monthly Report, ee 1965, p. 302. United Steel- 
workers of America and S. A. Armstrong Ltd. 
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The foreman testified that written warnings had been issued to the other 
two employees only after the second infraction. Since these warnings 
were not violated, the two employees had not been suspended. The 
board dismissed the complaint. 

Under the federal, Manitoba, New Brunswick, Newfoundland and 
‘Nova Scotia Acts, an employer is allowed to provide free transportation 
to union representatives for purposes of collective bargaining without 
violating the prohibition against giving financial or other support to a 
union. Also, an employer is allowed to grant the use of his premises 
to the trade union for various purposes. 

In Ontario, the parties may include such a provision in the agree- Ont. 35(1)c 
ment, and if they do, the employer may permit the use of his premises 
without charge. 

This situation is stated somewhat in the reverse in the Quebec Act. Que. 6 
No union is to hold meetings on an employer’s premises unless it is 
certified and has the employer’s consent. However, there are important 
organizational rights as to meetings accorded to unions in the logging 
and mining industries in the Quebec labour code, which are unique in 
Canadian labour legislation. 

When employees not only work but live on property owned or 
leased by an employer in outlying operations in Canada, it presents a 
major organizational difficulty for a union to gain access to talk with 
the employees. Such difficulties are conceded in the new provisions in Que. 1o, 1p, 
puebec: ; > rl oe 

Subject to the Lands and Forest Act, a logging or mining operator By-law, 
must permit a person who holds a permit issued by the labour relations 8-00 
board to have access to the property where the employees on such 
operations are living. 

Logging is defined in the Act as pertaining to cutting and con- 
veying activities, but not to processing outside the forest. A “limit 
holder”, or person who owns the land or who is licensed to cut and 
has not subcontracted his right, is deemed for purposes of the Quebec 
Act to be the employer of all employees engaged in the logging opera- 
tions except highway transportation work. An employers’ association 
may also be recognized by the board as the employer, but employees 
who are members of a co-operative logging operation are excluded. 

The premises where employees take their meals in logging opera- 
tions are not considered places of employment under the Act—thus 
meetings there are not excluded under s.6, referred to above—however, 
union meetings are not to be held in the employees’ living quarters. 

Not only must a union representative be allowed access to logging 
and mining camps where employees are living (with the provisos 
noted), but he must be accorded food and shelter at rates fixed for 
employees in logging under the minimum wage laws and at current 
rates to employees in mining camps. 
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Further, the logging operator (unless he is a farmer logging his 
own property) must advance sufficient money to an employee on written 
application from him to cover the employee’s first initiation fee and 
dues to the union concerned, provided that such amounts stand to the 
employee’s credit. 

In Alberta it is not an unfair practice for an employer to make 
donations to trade unions for use in the welfare of their members and 
dependants. This could apply to contributions to union welfare funds 
as well as to unions’ annual picnics, Christmas parties and so forth. 

Under the Manitoba Act it is clear that it is not to be construed 
as interference if an employer appears at any hearing of the board to 
express his interest concerning certification or revocation of same or 
termination of bargaining rights of a trade union. 


Employer-Dominated Unions 


It is an unfair practice for an employer to participate in the forma- 
tion or administration of a union. Where it is shown that a union is 
“dominated” by an employer (indicating the degree of participation), 
all statutes but that of Quebec bar certification of such a union; no 
agreement into which the union enters with an employer is deemed 
valid.® 

In the Saskatchewan statute, employer-dominated organizations 
are referred to in several sections, commencing with the definitions 
under the Act. The board may determine whether or not a labour or- 
ganization is employer-dominated, and it is an unfair practice for an 
employer to bargain collectively with such an organization. The board 
may reject any application made if convinced it was due in whole or in 
part to the influence or interference of the employer. 


Discrimination against Employees 


Obviously, actions of an employer that constitute interference with 
a trade union’s administration or policy involve the persons engaged in 
union activity. It is thus somewhat difficult to prevent overlapping in a 
discussion of prohibitions against the trade union as an organization and 
other prohibitions directly affecting the status and rights of an employee 
as an individual. | 

By all statutes the employer is forbidden to discriminate against 
an employee exercising his rights under the legislation. For comparison 
such discrimination may be sub-divided: (1) into overt acts that are 
related to employment practices and (2) into threats or intimidation. 
Since intimidation is prohibited not only for persons acting on behalf 


3 


See Part I, Chapter 2, “Non-Certifiable Organizations.” 
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of employers but also for those acting on behalf of unions, it is dealt 
with later in this chapter under “Persons, Employers or Unions.” 

It is unlawful for an employer to discriminate against any employee Fed. 4(3)a, b 
because he exercises rights to belong to a trade union, or to hold office Alt@- 77, 80 


B.C. 4(2 
therein and take part in its activities, by any of the following employ- Man. 40) 
: ‘ N.B. 3(2 
ment practices: Saat as 
1. Refusal to hire. N.S. 4(2) 
2. Refusal to continue to employ. Ont. 50 
3. Other discrimination in employment or any term of employment. P.E.I. 4(2) 
4. Imposition of any condition in a contract of employment to restrain Que. 13 
from exercising rights under the Act. as 
€, 


The four prohibitions are spelled out in one way or another in all 
statutes, although in the Quebec Act only the phrase “refusal to employ” 
is used. 

The rights of union membership and activity are enlarged upon 
in the Alberta Act by specific reference to selecting a bargaining agent, 
to attending meetings of employees to discuss grievances, to acting on 
the bargaining committee and to giving evidence at any inquiry; in the 
same section it is prohibited for a union to cause loss or threat of loss 
of employment for any employee who complains to the union or bar- 
gaining agent. 

In the British Columbia Act it is stated that no employee is to be 
discharged because he “proposes to become”, or seeks to induce another 
person to become, a member or officer of the union. 


In Alberta, British Columbia, Ontario and Saskatchewan, it is Ree) 
an unfair practice for an employer to alter any term of employment ont. 59 
without the consent of the bargaining agent while certain matters affect- 5ask- eats 
ing employees and their union are pending. 

Although not classed as an unfair practice as in these four Acts, a 
prohibition against altering terms of employment under certain circum- 
stances is also contained in other statutes.* 

By federal, Alberta, New Brunswick, Newfoundland and Saskatch- Fed. 4(3)b 
ewan law, any removal of pension rights or benefits from an employee ree san 
during a strike or lockout or for reasons of “dismissal contrary to the ee se 
Act”, constitutes an unfair practice. Where an employee is ordered 
reinstated by a court or labour relations board in the case of dismissal 
for union activity, the presiding authority would be required to take note 
of such pension provisions. 

The Saskatchewan Act is unique in providing that employees must Sask. 9(1)h 


not be subjected to industrial espionage. An employer is forbidden to: 
employ or direct any person to spy upon a member or proceedings of a 
labour organization or the officers thereof or the exercise by any employee 
of any right provided by this Act. 


* See Table 5. 
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Only two complaints in this connection have been received by the 
board in the past four years; one complaint was eventually withdrawn, 
and the other was dismissed by the board.° 

The right of an employer to suspend, transfer, lay-off or discharge 
an employee for proper and sufficient cause is set forth in nine statutes. 
The Quebec Act specifies: 

for good and sufficient reason... proof whereof shall devolve upon said 
employer.°® 

That “proper and sufficient cause” must exist in the opinion of the 
presiding authority in case of a complaint, and not solely in the opinion 
of the employer, is apparent from the cases cited later in this chapter. 

As already stated (at the beginning of this chapter), the prohibi- — 
tions outlined above apply to employers, employers’ organizations, or 
persons acting on behalf of either. This was confirmed by the judgment | 
by Mr. Justice Ruttan of the British Columbia Supreme Court in 
November 1963.7 The case involved intimidation relating to union 
activity. The judge found the plant superintendent guilty of contempt 
of court for breach of an injunction and the company equally guilty 
on the principle of responsibility for acts of its employees. The union 
had secured an injunction to restrain the company from seeking by | 
intimidation to prevent any employee from joining or holding office 
in the union and from being discharged for such activity. The plant 
superintendent, also a director and share-holder of the company, 
according to evidence submitted, violated the injunction in four ways: 
(1) by advising one employee to leave the union as he would likely 
have to pay excessive dues, (2) by telling another he might be promoted 
if he signed an anti-union petition, (3) by warning another that if the 
union came in he would be demoted and (4) by cautioning another 
that his RCMP application would be prejudiced by union membership. 
The judge found that, although there were no overt acts of coercion, 
the superintendent was consciously trying to induce employees to refrain 
from being or continuing to be union members, contrary to the labour 
relations Act. The company argued through counsel that the superin- 
tendent was acting contrary to express orders given by the president 
and that, after the injunction, all company officials were told not to 
discuss union business nor the union’s application for certification with 
the employees. However, it was held that the company was also liable, 
not because of its own executive act carried out by a responsible officer, 
but on the principle of responsibility of the company for acts of its 


° Saskatchewan Department of Labour. Industrial Relations Report, August-September, 
1965; April-May, 1967. 

See Part II, Chapter 5, “Employees Discharged: Minimizing Loss and Onus of 
Proof.” 

Upholsterers’ International Union of North America, Local 1, v. Hankin & Struck 
Frames Ltd. et al. (1964) 42 D.L.R. (2d), Parts 7 and 8, p. 554. Summarized in 
the Labour Gazette, LXIV: 589-90 (July 1964). 
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employees and fines of $1,000 were imposed on both the superintendent 
and the company. A company appeal against the decision was dismissed 
on the same grounds by the British Columbia Court of Appeal in June 
1964.° 


Other Unfair Practices vis-a-vis Unions 


Certain actions or omissions by employers that are offences under 
all statutes are also classed as unfair practices in some statutes, and 
these practices are now discussed. As mentioned in the Introduction 
to Part II, the significance of whether or not an action is considered 
an unfair practice is linked with the particular procedure for redress 
under the statute; this is dealt with in Chapter 5 of this Part. 

Failure to bargain with a certified or recognized union bargaining gask, 9(1)c 
agent is an offence under all Acts,® but in Saskatchewan it is subject to 
the procedures and penalties governing unfair practices. 

The Ontario Act, under other sections, places further obligations Ont. 51(1) 
on employers by making it an unfair practice for an employer to bargain 
or sign an agreement with any union body other than the union holding 
exclusive bargaining rights by virtue of the Act, as long as these rights 
continue. 

Failure of an employer in Saskatchewan to carry out the statutory Sask. 29,32 
union security requirements!® constitutes an unfair practice. Of 20 
complaints reported in bulletins of the labour relations board in 1966 
and 1967, half concerned alleged violations by employers of statutory 
union security provisions; of these, the applicant unions were upheld 
in four, two were withdrawn and four were dismissed by the board. 

In other Acts there are statutory union security provisions con- 
cerning dues checkoff (which will be covered later), but a violation of 
these provisions is not classed as an unfair practice. For example, in 
1966 and 1967 the British Columbia Labour Relations Board gave 
consent to prosecute in three union applications! that concerned the 
failure of employers to honour a written assignment of wages as dues 
to the union, the failure to remit dues deducted to the union, or a 
breach of other union security provisions in the agreement. 

8 (1964) 49 W.W.R., Part 1, p. 33. Summarized in the Labour Gazette, LXV: 258-9 
(March 1965). 

® See Part III, Chapter 2, ‘‘Violations of Bargaining Obligations.” 

10 See Part II, Chapter 4, “Permissive Provisions Other Than Checkoff” and 

“Statutory Provisions.” 

British Columbia Department of Labour. Weekly Summary of Activities: 

—Builders Sash and Door Ltd., Victoria, and United Brotherhood of Carpenters and 
Joiners of America, Local 2527. Vol. 13, No. 14, April 8, 1966. 

—M.E.P.C. Canadian Properties Ltd., Vancouver, and Building Service Employees 
International Union, Local 244. Vol. 13, No. 50. Dec. 16, 1966. 


—Benjamin W. Sutherland (Crown Broom Works Co.) Burnaby, and International 
Woodworkers of America, Local 1-357. Vol. 14, No. 48. Dec. 1, 1967. 
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UNIONS 


Apart from the statutory provisions restraining the representatives 
of unions and employers from intimidation and certain other actions 
(dealt with later), the Acts contain various prohibitions against actions 
by the trade unions or their agents or members. 


Limitations on Organizational Activities 


There are limitations in all statutes except that of Saskatchewan 
as to when or where a trade union may seek through its representatives 
to persuade employees to join or not join a particular union. 

Under the federal, New Brunswick and Newfoundland legislation, 
a union or its agent is forbidden to attempt to persuade an employee 
to join or not join the union or discontinue union membership at the - 
employer’s place of employment during working hours except with the 
employer’s consent—which appears to be restricted by the prohibitions 
against either interfering with or supporting the formation of a union. 

There are minor variations in the other seven Acts. In Nova 
Scotia and Prince Edward Island, such activity is forbidden at the place 
of employment, but the words during working hours are omitted, so — 
that the prohibition would seem to apply at any time. In Quebec, the 
restriction is during working hours, but there is nothing in the Act 
about the employer’s consent; the special provisions regarding solicita- 
tion of union members at the place of employment in logging and min- 
ing camps have already been noted.!? 

The Manitoba restriction appears to extend to employers as well 
whether or not there is any threat of discrimination involved, since it 
applies to a union, a person acting on its behalf or otherwise. 

By the wording of the Ontario Act, no person is to attempt to 
persuade anyone to join or not join a union at his place of employment 
during working hours, which could apply, as in Manitoba, to an em- 
ployer or his agent as well; as in the Quebec Act, there is no reference to 
the employer’s consent for such activity. 

This interpretation is borne out by a case heard by the Ontario 
Labour Relations Board in 1965:1% 

The board ordered reinstatement with pay of two employees dis- 
charged contrary to s.50 of the Act. The two were volunteer organizers 
for a union that was attempting to persuade employees of the company 
concerned to change union affiliation and that had, at the time of dis- 
charge of the two employees, filed an application for certification. 
Although the complainants testified that all their solicitation of em- 
ployees took place outside working hours at the homes of employees, 


* See this Chapter under “Interference with the Formation or Administration of a 
Union.” 


*® Ontario Labour Relations Board. Monthly Report, June 1965, p. 226. Case 10165- 
64-U. United Packinghouse, Food and Allied Workers and Norfish Ltd. 
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the employer claimed they were discharged for violation of s.53 
(attempting to persuade employees to join their union during working 
hours on the premises). It had been brought to the management’s 
attention that the two employees had spoken in favour of the union 
seeking certification during working hours on three successive days; the 
next day a petition against this union was circulated among employees 
during working hours, with the consent of the general manager and 
foremen, by officials of the union which held representation rights. One 
of the two employees discharged had asked the lady circulating the 
petition if he could sign it, and had “teased” her about it. On the next 
morning when these two employees reported for work, they were called 
in by the foreman and handed their terminations with the alleged re- 
mark; “I am letting you go and you know the reason why”. In ordering 
reinstatement the board took into consideration that the complainants 
had never been accused by the company of organizing on company time, 
nor had been asked to explain any such activity, and that, although the 
company had permitted officers of the incumbent union to speak to 
employees during working hours, it had taken the most severe course 
open to it by discharging the aggrieved persons because they spoke in 
favour of the complainant union. 


Restricting Production or Services 


In British Columbia, Newfoundland, Nova Scotia, Ontario and B.c. 5(2), (3) 
Prince Edward Island, activities by unions or their agents designed to cen 
restrict production™ are unfair practices. | Ont. 1(1)i, 55 

By definition slowdowns are included with strikes in the Ontario P-E1°@) 
statute, and since an illegal strike is an unfair practice under the Act, 
so is a slowdown. 

The Manitoba Act includes such activity in its strike definition 
(s.2(1)p), but does not class it as an unfair practice. 

The British Columbia prohibition is qualified by the statement: 


no act or thing required by the provisions of a collective agreement for the 
safety or health of an employee shall be deemed to be an activity intended 
to restrict or limit production or services. 


Most of the 25 complaints from employers received by the British 
Columbia board over the five-year period 1964-1968! concerned 
s.5(2) of the Act, alleged restriction of production by trade unions. 
After hearings, the board issued orders in eight cases to the union to 
“cease and desist” from the activities mentioned in the complaint. 

To illustrate the nature of a “cease and desist” order: in one case*® 
the union was ordered to cease advising employees not to train on a 


14 See Part III, Chapter 4, “Statutory Definitions.” 

18 See Table 3. 

16 British Columbia Department of Labour. Weekly Summary of Activities: Celgar Ltd., 
Prince Rupert Pulp Divn., Vancouver, and Puip and Paper Workers’ Union, Watson 
Island, Local 4. Vol. 11, 14. April 3, 1964. Vol. 11, 18. May 1, 1964. 
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Ont. 49, 52 
P.E.I. 4(5) 
Que. 11, 12 


Ont. 51(2) 


Sask. 9(2)c 


Alta. 80(4), 
80(8)a, b 


fork lift machine and to rectify by posting a notice in a conspicuous 
place to the effect that the company had the right to establish progres- 
sion and promotion to work on the machine or machines in question. 
The case came again before the board for a second “cease” order and 
for consent for the employer to prosecute, both of which were granted. 

In two other cases, involving oil companies,’ the union was 
ordered by the board to “cease and rectify” by advising its members 
not to refuse to load or discharge oil from vehicles operated by truck- 
ing companies that were involved in a labour dispute with their 
employees. 


Other Unfair Practices vis-a-vis Employers 


Prohibitions similar to those placed on employers to restrain inter- 
ference with trade unions apply to unions vis-a-vis employers’ organiza- 
tions in Ontario, Prince Edward Island and Quebec. Unions are not to 
participate in (“belong to” is added in the Quebec Act), interfere with 
the formation of, or contribute financial or other support to employers’ 
organizations. 

The Ontario Act makes it an unfair practice for any trade union 
or council of unions, or agents of either, to bargain or sign an agree- 
ment with an employer already bound by an agreement with a different 
union so long as the latter holds bargaining rights. 

In Saskatchewan, failure to bargain on the part of a trade union 
with representation rights, as well as for an employer, is an unfair 
practice. 

The Alberta statute has unique provisions, classed as unfair prac- 
tices, concerning the effect of union membership or non-membership 
on work assignments and on accepting employment under certain con- 
ditions. An employee must not refuse to perform work for his employer: 


for the reason that other work will be or has been or will not be or has 
not been performed by any class of persons being or not being members 
of a trade union or other organization. 


No trade union or its agent is to authorize or encourage an employee 
to so refuse. This could also have application to disputes between unions 
as to jurisdiction over work. 

By a section of the Act unrelated to unfair practices (s.102), it 
is an offence for a trade union, if it issues a temporary card or work 
permit to a person who is not a union member, to charge the temporary 
cardholder more than the union’s regular dues. 

A trade union is also forbidden to penalize a person in any way 
for accepting employment under the terms of any existing collective 
agreement to which the union is a party, or for accepting employment 


“ Ibid., Imperial Oil Enterprises Ltd., Vancouver, and Oil, Chemical and Atomic 
Workers Local 9-601. Vol. 12, 43, Oct. 22, 1965. Shell Oil Co., Vancouver, and Oil, 
Chemical and Atomic Workers Local 9-601. Vol. 12, 45, Nov. 5, 1965. 
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with a non-union firm if the union fails to make employment available 
with an employer, under contract with the union in question, except 
during a legal strike. An example of the second situation might occur 
in the printing trades where some firms hire skilled tradesmen through 
the particular union for the craft. It appears that the trade union is 
not to penalize a member for accepting work in a non-union shop 
should there be no employment available in a union shop. Redress 
measures are provided for an offence under this section and are dealt 
with later.1§ 


PERSONS, EMPLOYERS OR UNIONS 


As well as overt actions mentioned so far and forbidden by the un- 
fair practices provisions of the statutes, there is frequent reference to 
prohibition against intimidation by threats or coercion by any person. 

The Concise Oxford Dictionary definition of intimidate is to 
“Inspire with fear, cow, esp. in order to influence conduct”. Intimida- 
tion is explained more fully by a writer on labour law:?® 

The subject of intimidation has to do with wrongfully seeking to compel a 
person to abstain from doing anything he has a lawful right to do or to do 
anything from which he has a lawful right to abstain. The elements of 
wrongful action and compulsion are both necessary to constitute intimidation. 
Wrongful action for such a purpose may be prosecuted criminally or be 


actionable civilly by the injured party. Also, injunctions may be granted 
to restrain wrongful acts in both criminal and civil proceedings. 


Examples of unlawful practices constituting intimidation or coercion 
in s.366 of the Criminal Code?° of Canada include: 


Violence to another person or his family. 

Injury to the property of another person. 

Threats of violence or injury to property. 

Persistent following of a person. 

Hiding tools, clothing, property of a person, so as to hinder his use 
of them. 

Besetting or watching a person’s residence or place of business except 
in the case of conveying information at a place of business (such as 
peaceful picketing to convey information). 


By the statutes under examination, intimidation is declared unlaw- 
ful if exercised by any person, whether that person be a member or 
agent of a trade union or of an employer or employers’ organization; 
and the word “person” is used here to mean anyone acting in the 
interests of either unions or employers unless otherwise stated. 


Net on Se Da 


= 


Intimidation: Union Activity or Membership 


The right of employees to join trade unions is set forth in the 
general statement of rights in all the Acts and it is also made clear 


18 See Part II, Chapter 5, “Procedure in Request for Consent to Prosecute.” 

2 Crysler, A. C., “Labour Relations and Precedents in Canada” (Toronto: Carswell, 
1949) p. 24. ; 

2 See ss.365 and 367 of the Criminal Code of Canada for other provisions relating to 
labour matters. 
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Man. 4(3) that intimidation is not to be used by any person against an employee 


ee ey 4) for joining or not joining a union. Although there is a reference in some 
N.S.43).. of the Acts to union activity as well as membership, the federal provision 


Ont. 50c,52 will serve to illustrate the intent of all: 
P.E.I. 4(3), 


(5), 5(3) No... person shall seek by intimidation or coercion to compel an employee 
Que. 12, 13 to become or refrain from becoming or cease to be a member of a trade 
Sask. 9(1)a, union. 

(2)a By the Ontario, Prince Edward Island and Quebec Acts, the same 

prohibition applies to membership or nonmembership in an employers’ 
organization. 


The Manitoba, Ontario and Saskatchewan provisions extend beyond 
the question of membership or otherwise in a union or employers’ 
organization. An employee in Saskatchewan is not to be intimidated 
by an employer for exercising any right under the Act; in Manitoba 
such intimidation is not to be used by any person, trade union or 
employer. In Ontario no person is to be intimidated in exercising rights 
or performing obligations under the Act by any other person or by a 
trade union or employer. 

In addition to union membership, in Quebec, no intimidation is 
to be used to induce an employee to sign, refuse to sign, cancel or 
reinstate a dues deduction authorization to his employer. 

All statutes provide that an employer or his agent must not use 
intimidation against an employee for union activity or membership by 
(1) threat of dismissal, (2) any other kind of threat, (3) pecuniary 
or any other penalty, or (4) by any other means. 

Nfld. 4(4) Threatening to shut down or move any part of a plant ae a 
Sask.9(1)@) labour dispute is included in the Newfoundland and Saskatchewan 
legislation and classed as an unfair practice. 


Intimidation: Witnesses at Proceedings 


Alta. 80(1), Under the Alberta and Ontario Acts the prohibition against dis- 
Brees AQ) crimination or intimidation by any person is extended to cover the case 
(2) of anyone who testifies or intends to testify in any proceeding under 


the Acts or who files any complaint as to the violation of his rights 
under the Acts. 

A case that involved, among other things, the discharge of two 
employees, who testified in a proceeding, was heard by the Ontario 
Labour Relations Board in 1963.21 Two employees of a lumber camp 
had left without notice to their employer to testify as witnesses in a 
proceeding before the board in Toronto; subsequently, the union repre- 
sentative notified the employer through a third party that the men had 
left for this purpose and would return in four days. There was testimony 
at the hearing to the effect that the foreman had told other employees 


7+ Ontario Labour Relations Board. Monthly Report, January 1963, p. 442. Lumber & 
Sawmill Workers’ Union Local 2693, U.B.C.J., and George Feniuk. 
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that the two had gone to Toronto “for the union man” and upon return 
they would “get no more jobs.” There was also evidence to show that 
the employer had shut down his woods operation for a week in an 
attempt to thwart the union. At the hearing he offered no explanation 
for the two discharges. The board ordered the employees to be rein- 
stated with an interim award for compensation with the rider that if the 
employees and employer could not agree on the amount of compensa- 
tion, the board would on request fix the amount. In the case of one 
employee who was not reinstated immediately the board later fixed the 
amount to be paid to him. 


Votes of Employees 


In any vote taken under the New Brunswick Act it is an unfair N.B. 3(4) 
practice for any person to attempt to influence an employee’s vote by 
intimidation or by offering money or any other “valuable consideration.” 

In other statutes however, either by provision or in the procedures 
of labour relations boards in connection with employee votes, any such 
undue influence would also be taken into account. 


Strikes and Lockouts 


An illegal strike or lockout is in violation of all Acts; but in Ont. 54-57 
Ontario and Saskatchewan they are classed as unfair labour practices.?? eee 
For redress in Ontario, an application may be made to the board 
to declare the strike or lockout illegal, and if desired, an application 
for consent to prosecute may follow. 
During 1965 and 1966, the Ontario board processed 177 requests 
for consent to prosecute. Of these 96 (or 54 per cent) were requests 
involving illegal strikes by unions or individuals, and the remainder 
were brought by unions or individuals for various infractions of the 
Act. Of the total requests, 55 per cent were withdrawn, 18 per cent 
were dismissed by the board, and in 48, or 27 per cent, the applicants 
were granted permission to prosecute.7* 
It is also an unfair practice in Saskatchewan for a trade union to 
fail to take a strike vote preceding a strike. There are strike vote re- 
quirements in the other Acts,24 but these are not governed by the 
sections on unfair practices. 


Political Contributions: British Columbia 


The British Columbia statute is unique in providing that no em- B.C. 9(6)a,b 
ployer or his agent is to discriminate in employment practices, or dis- 


22 See Table 9. 
*% Ontario Department of Labour. Annual Report: 1965-66, p. 8. Ibid., .. . 1966-67, p. 22. 
* See Part III, Chapter 4, “Required Voting Preceding a Strike.” 
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charge an employee, because he refuses to contribute to any political 
party or candidate; similarly, no trade union official is to refuse member- 
ship, discontinue membership or discriminate in regard to employment 
only because a person refuses to make, or makes, a contribution to 
a political party or candidate directly or indirectly.*° 


Tampering with Board Notices: Ontario 


In Ontario any person who destroys, defaces or removes a notice 
posted by order of the labour relations board, or causes any such act 
to be done, is guilty of an unfair labour practice. 


= For a further discussion of the Act’s prohibitions against using union dues for 
ee purposes, see Part II, Chapter 4, “Dues Not To Be Used for Political 
urposes.” ; 


Chapter 4 


UNION SECURITY 


Having stated that employees have rights of association which they 
may use without being discriminated against by their employers, and 
that no person may use intimidation against employees to join or not 
join a trade union, the legislators had to consider whether or not a 
requirement of union membership as a condition of employment violated 
these provisions. They decided that if the union and employer agreed, 
it did not. Under Canadian legislation, with some reservations that will 
be noted, it is legal to sign an agreement that requires employees to 
join the recognized union as a condition of employment. 

It is not within the scope of this chapter to deal with the pros 
and cons of union security; however, it is relevant to point out that by 
all Canadian statutes the wages and other conditions of employment 
negotiated between a certified union and an employer extend to all 
employees in the designated bargaining unit, whether or not the em- 
ployees are members of the union. 

The question of union security has been studied by the Inter- 
national Labour Organization committee on freedom of association. 
Such a variety of legislation and practice was found to exist in member 
countries with regard to union membership as a condition of employ- 
ment or other forms of union security that after much debate the ILO 
conference of 1949 ended by neither authorizing nor prohibiting union 
security arrangements by convention: 

such questions being matters for regulation in accordance with national 
practice.” 

Through compulsory recognition and exclusive bargaining rights 
for certified trade unions, Canadian labour legislation may be said to 
provide the bottom rung of the union security ladder; then, the upper 
rungs of the ladder—whether for maintenance of membership, dues 
shop, union shop, or closed shop in certain craft union jurisdictions— 
may be reached through negotiations. 


1 International Labour Office. Freedom of Association and the Protection of the Right 
to Organize; a workers’ education manual. (Geneva: 1959) p. 126. 
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Seven statutes (under varying conditions) require an employer to 
honour an authorization by an employee to deduct union dues from 
his wages. 


PERMISSIVE PROVISIONS OTHER THAN CHECKOFF 


Permissive authority to include union security clauses in collective 
agreements is contained in ten statutes; this authority appears either in 
conjunction with the unfair practice sections or elsewhere in the legisla- 
tion. There is no specific reference to union security in the Quebec Act, 
but this Act provides that a collective agreement may contain any pro- 
vision regarding conditions of employment that is lawful and not 
contrary to the public interest. Following extensive litigation arising 
from a Quebec court case whether or not a compulsory dues deduction | 
requirement in a collective agreement constitutes a condition de travail, 
in 1959 the Supreme Court of Canada ruled that it does and that a 
contract containing such a clause is legal.” 

In another case in 1962 the Quebec Court of Queen’s Bench 
upheld an appeal by a union from a lower court that a provision 
requiring payment of union dues as a condition of preference in employ- 
ment is legal.? The case concerned two railway unions and the Canadian 
National Railways. A member who had refused to pay his union dues 
for two months had been passed over on the seniority list, which gave 
preference in employment (on certain railway runs) to members in 
good standing. He resumed paying dues and his status was restored. 
The court held that an agreement between the parties to require pay- 
ment of union dues as a condition of preference in employment was 
not inconsistent with s.6(1) of the federal statute, and that it did not 
constitute intimidation or coercion under s.4(4) of the same law. 

It is stated in most Acts that there is nothing therein to prevent 
the parties to a collective agreement from including a union shop clause 
(all new and present employees must be union members as a condition 
of employment) or a clause giving preference in employment to union 
members (in hiring or in performance of available work) .4 

The Alberta Act states that a union shop clause may pertain to all 
employees or to those in any unit or classification. 


2 Le Syndicat Catholique des Employés de Magasins de Québec, Inc. v. La Com- 


pagnie Paquet Ltée. (1959) 18 D.L.R. (2d) 346; summarized in the Labour Gazette, 
LIX: 286-9 (March 1959). 

Brotherhood of Locomotive Engineers and Brotherhood of Locomotive Firemen and 
Enginemen v. Sloan and the Canadian National Railways. (1962) R.J.B.R. Nov. 4, 
p. 305. Summarized in the Labour Gazette, LXII: 956-9 (August 1962). 

Cameron, J. C., and Young, F. J. L., The Status of Trade Unions in Canada (Kings- 
ton: Queen’s University, 1960) pp. 161-7; for judicial cases concerning trade union 
membership as a condition of employment. Also, Levinson, M. L., Discharge and 
Discipline in Ontario (Toronto: The Author, 1959) pp. 61-6. 


Union Security 


In the Newfoundland and Saskatchewan Acts there are provisos 
that the union party to the agreement must represent the majority of 
employees. 

In the Saskatchewan Act, however, the union security provisions 
go further. The parties may negotiate any form of union security they 
wish; but on the request of a trade union representing the majority of 
employees, the employer is to honour the terms of a clause specified in 
the Act, whether or not there is a collective agreement in effect. The 
statutory clause provides for maintenance of membership for employees 
who are union members when the request is made, and for union 
membership as a condition of employment (a union shop) for new 
employees. It is worded: 


Every employee who is now or hereafter becomes a member of the union 
shall maintain his membership in the union as a condition of his employ- 
ment, and every new employee whose employment commences hereafter 
shall, within thirty days after the commencement of his employment, apply 
for and maintain membership in the union as a condition of his employment. 


This provision, subject to several limitations added to the Act by 1966 
amendments (noted below), is to be effective from the date of the 
union’s request until the employer is no longer required to bargain with 
the union concerned. 


Limitations 


In Newfoundland, as in Saskatchewan, a union shop provision is 
only valid if the union represents a majority of employees, but there is 
a further reservation that an employer may hire any person who is 
qualified for the vacancy if that person has applied for and been refused 
membership in the union concerned, irrespective of the terms of any 
existing collective agreement. 

In Ontario the parties may negotiate any type of union security 
clause in the agreement, but there are two limitations regarding the 
union shop. First, before a union shop clause can be valid under 
Ontario law, the union, if it is not certified under the Act, must establish 
that at least 55 per cent of the employees in the bargaining unit were 
members of the union at the time the agreement containing the union 
shop clause was concluded. Second, the union must have been a party 
to the collective agreement for at least one year—that is to say, the 
first agreement may not contain a union shop clause. These two limita- 
tions do not apply to bargaining agents for employees in the construction 
industry, nor to an employer who joins an employers’ organization 
already bound by a union shop clause and who also agrees to this even 
though this may be his first agreement with the union in question. 

The Ontario Act permits the parties to include mutually agreed 
union security clauses in the contract (subject to the limitations noted 
above) and to continue such clauses during renegotiation and concilia- 
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tion. This applies as well to the period following sale of a business to a 
new employer until bargaining and conciliation for a new agreement 
is completed. The permissive union security provisions reinforce the 
prohibition against altering terms of employment, including the rights, 
duties and privileges of the parties during the negotiation period (s.59). 

In the Prince Edward Island Act, in its permissive reference to 
union security, reference is made to a dues shop (all employees must 
pay dues but do not have to become members) rather than to a union 
shop and to granting preference of employment to union members. 
However, it is contemplated that the parties may agree to require union 
membership as a condition of employment, for the Act specifies that an 
employer is not to discharge or otherwise discriminate against an em-. 
ployee if he has reasonable grounds for believing that union member- 
ship was not available to the employee affected on the same terms - 
applicable to other employees, or that union membership was refused 
or terminated for some reason other than the employee’s refusal to pay 
the regular union fee. 

In 1966 a number of limitations were placed on the previous union 
security provisions in the Saskatchewan Act. 

The board may exclude from a bargaining unit, and thus from 
future coverage by a contract including any union security provisions, 
an employee who objects on religious grounds to belonging to or paying 
dues to a union so long as he pays the equivalent union fees to a charity. 

Further, if an employee is denied union membership on the same 
basis uniformly required of others, neither the employer nor a trade 
union is to seek to apply the statutory union security provision that 
requires maintenance of membership as a condition of employment. If 
the employee offers to pay the fees uniformly levied by the union in- 
volved even if these are not accepted by the unions, or the employee is 
expelled from the union for other reasons, he is deemed to be main- 
taining his membership. Thus, it appears that if a trade union imposed 
an assessment on a member and this assessment was not uniformly 
imposed on all other employees affected, and if the member refused to 
pay the assessment, the member cannot be subject to discharge under 
the statutory union security provision. However, there are two excep- 
tions under which the discharge of an employee may be valid if he loses 
his membership in the union: (1) if he engages in activities hostile to the 
incumbent union, or (2) if he engages in activities in support of some 
other union when it can be shown that the employer instigated or sup- 
ported such activity. 

A further important limitation applying to union security provi- 
sions negotiated by the parties relates to the right of an employee to 
hold membership in more than one union at the same time. Under 
seven statutes an agreement is not valid if it requires the discharge of an 
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employee because he is a member of or active in a trade union other Ont. 35(2), 
than the one which is a party to the agreement with the union security - a é 
provisions. Thus, even though an employee may be required to belong ~~ 
to a specified union as a condition of employment, he cannot be dis- 
charged for belonging to or taking an active part in some other union. 

This provision recognizes that jurisdictional disputes arise between 
unions and that employees exercise a choice in transferring from one 
union to another by majority decision. 

To be timely, an application to upset the bargaining rights of a 
certified union must usually be made within a few months of expiry 
of the agreement,° but this might have been preceded by a much longer 
period of organizational activity. Although the incumbent union might 
expel an employee for endeavouring to replace this union with another, 
the statutory provisions regarding dual membership appear to prohibit 
his discharge for this reason, regardless of any provision in the con- 
tract. 

Moreover, the Nova Scotia Act as amended in 1964 provides that 
no union shop, nor preferential employment clause negotiated by the 
parties, is to affect a person who, on February 15, 1964, was an em- 
ployee but was not paying dues to nor was a member of the union that 
was party to the agreement while he was a member of another union, 
and until such time as he ceased to be a member of this second union 
or joined the incumbent union. Over a period of time, application of 
this provision will not be necessary. 

The provision in the Ontario Act about dual membership differs 
somewhat from the other Acts, although there are similarities in the 
new provisions of the Saskatchewan Act (previously discussed). It is 
stated in the Ontario Act that an employer is not to discharge an em- 
ployee who has been denied union membership or who has been ex- 
pelled or suspended because of being a member of or acting for another 
union; but this does not apply if the activity against the incumbent 
union or its officers is unlawful or if the activity is instigated or sup- 
ported by the employer or his agent. 


CHECKOFF OF UNION DUES 
Statutory Provisions 


There are no limitations in the statutes about the type of clause 
that the parties may include in an agreement regarding checkoff of 
union dues. The clause may require a dues shop (frequently referred 
to as the “Rand Formula’ whereby all employees in the bargaining 


5 See Table 1. 

¢ Award of Mr. Justice I. C. Rand of Supreme Court of Canada in the dispute 
between the Ford Motor Company of Canada and the International Union, United 
Automobile, Aircraft and Agricultural Implement Workers of America. Labour 
Gazette, LXVI: 123-31 (January 1946), 


98531—63 


64 


Rights of Association 


NNN 


Ont. 35(1)a 
P.E.L. 48(1) 


Alta. 101 
B.C. 9 
Nfid. 6 
N.S. 67 
P.E.I. 48 
Que. 38 


Sask. 29 


unit must pay dues but need not be union members), or an irrevocable 
or revocable authorization for dues deduction by employees, or other 
administrative provisions. 

The Ontario and Prince Edward Island Acts contain a positive 
statement to this effect. Checkoff is not referred to in the federal, 
Manitoba or New Brunswick legislation. 

Although not related to unfair labour practices as in Saskatchewan, 
the Alberta, British Columbia, Newfoundland, Nova Scotia, Prince 
Edward Island and Quebec Acts require an employer to honour a 
voluntary and revocable assignment of wages to a specified union to 
cover union dues should the parties fail to agree on a Satisfactory 
checkoff provision. 

The Saskatchewan Act specifies that both the employee and ‘a 
trade union representing the majority of the employees must request - 
the employer to make the deductions, and the Act does not require 
that the authorization of the employee be revocable. Failure to comply 
with the requirements constitutes an unfair labour practice. 

The basic procedures under the statutory checkoff provisions are: 
The employee must submit a written authorization that is revocable 
(except in Saskatchewan) to his employer assigning part of his wages © 
to the designated union as regular dues payments. (The British 
Columbia, Newfoundland and Nova Scotia Acts prescribe the form of 
such assignment). The employer is to honour such an assignment, and 
the monies deducted are to be paid over at least once a month to the 
designated union together with a list of employees from whom the deduc- 
tions were made. The union is also to be furnished with a copy of any 
revocation received by the employer from an employee. 

In Alberta and Nova Scotia initiation fees may be deducted as 
well as unions dues. Under the Alberta Act the amount of the fee 
deducted is not to exceed the equivalent of one month’s regular dues 
and the employee’s authorization for dues deduction is to remain in 
effect for three months and thereafter, unless revoked. A checkoff 
authorization in Nova Scotia may not be revoked for three consecutive 
months, or if there is an agreement in effect, not until within the period 
of two months prior to expiry of the contract. 

The British Columbia Act specifies that the trade union assignee 
must be certified, that a judge may declare an assignment null and void 
and that there must be sufficient unpaid wages due the employees before 
a deduction is made. 

Under Newfoundland and Quebec legislation, the trade union 
assignee must also be certified. 


Voting: Prince Edward Island 


In Prince Edward Island a vote of employees is necessary before 
the employer is required to implement the statutory checkoff. The 
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officers of a trade union (certified or otherwise), with the authority of 
the union membership, may ask the minister to supervise a vote. The 
Act stipulates that the eligible voters are all employees in the bargaining 
unit and that a majority of these, whether or not union members, must 
authorize a checkoff provision. A voluntary written authorization is 
required before a deduction may be made, and the employee may not 
revoke it within six months from the date of authorization. 


Dues Not Te Be Used For Political Purposes 


There is a further requirement by the Prince Edward Island Act 
to those just noted. By the statutory provisions no employer is obligated 
to make dues deductions if any part of the monies is used to support a 
political party by either the employee or the trade union; the form of 
wage assignment must certify that such use will not be made of the 
monies deducted. 

Under the British Columbia statute the same prohibition exists, B.C. 9(6) 
but the Act deals with the matter in more detail. The prohibitions on 
both trade unions and employers against discrimination in union mem- 
bership or employment practices because an employee refuses to 
contribute to a political party, have already been noted.” A further 
provision under the Act is that no part of an employee’s dues that have 
been deducted by his employer may be used directly or indirectly for 
political purposes by the trade union or any officer; nor may any monies 
paid as a condition of membership in the union be so used. 

Unless an official of the trade union furnishes the employer with 
a statutory declaration to this effect, the employer is under no obligation 
to honour the checkoff provision in the Act or in any collective 
agreement. 

If the union violates the political prohibitions, it is stipulated that 
any monies collected by checkoff belong to the employee, and the 
union may be liable for return of the employee’s dues in full. However, 
it is not unlawful for a trade union official to be paid by the union while 
he is seeking or serving in public office. 

The validity of s.9(6) of the British Columbia Labour Relations 
Act was challenged in a test case; this was heard in the British Columbia 
courts in 1961 and finally decided in October 1963 in an appeal to the 
Supreme Court of Canada.® Prior to the enactment of s.9(6) in 1961 
the Oil, Chemical and Atomic Workers’ International Union had a 


7 See Part II, Chapter 3, “Political Contributions: British Columbia.” 

8 Oil, Chemical & Atomic Workers’ International Union, Local 16-601, v. Imperial 
Oil Ltd. and Attorney General of British Columbia. (1962) 38 W.W.R., Part 9, 
p. 533. (1963) 45 W.W.R., Part 1, p. 1. Summarized in the Labour Gazette, LXII: 
1184-7 (October 1962) and LXIV: 41-6 (January 1964). 
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checkoff provision, but no other form of union security, in their contract 
with Imperial Oil. When the new amendments were added, it was 
decided by the company that it could not legally continue to deduct 
union dues unless the union provided the declaration set out in s.9(6)(d), 
namely, that the union would not directly or indirectly use any of the 
dues that were deducted and remitted to them for support of a political 
party or candidate. The union declined to provide the declaration and 
sought to have the courts declare the legislation ultra vires. The main 
grounds advanced by union counsel were that the bar to political support 
extended to federal as well as to provincial elections, and interfered 
with civil liberties. The union’s claim and a subsequent appeal to the 
British Columbia Court of Appeal were denied on grounds, among 
others, that the provisions of s.9(6) related to civil rights in the prov-’ 
ince and were thus intra vires. It was held that the labour relations Act 
assisted unions to fulfill their main objective (as contemplated in the 
legislation) of regulating employment conditions through collective 
bargaining, and that the monies deducted for union dues should be used 
for this and not diverted to other purposes with which all employees. 
who were covered by the union agreement might not agree. By a 
majority decision of 4 to 3, the justices of the Supreme Court upheld 
the validity of the British Columbia legislation and dismissed the union’s 
appeal. 

Many interesting points were dealt with in the judgment, in both 
the majority and minority opinions in this case. One point is of particular 
significance to labour legislation. The majority decision held that an 
individual is brought into association with the trade union, whether he 
wishes it or not, by the certification and compulsory bargaining pro- 
visions of the British Columbia statute (and all others). Consequently, 
the legislator may claim the right to protect the individual employee’s 
political freedom by preventing the union from using the employee’s 


union dues for political purposes with which the employee may not 
agree. 


EXTENT OF PROVISIONS 


The extent of union security in its various forms is to be found in 
the survey of provisions in major manufacturing agreements in Canada 
prepared by the Canada Department of Labour. In 1968 this survey? 
covered agreements in 161 firms employing 1,000 or more workers and 
showed that almost 60 per cent of the agreements contained various 


® Canada Department of Labour, Economics and Research Branch, Ottawa: Pro- 
visions in Major Collective Agreements in Canadian Industries, 1968; pp. 3-5, Table 
3, p. 16-17. Includes definitions of union security provisions. 
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forms of clauses requiring union membership as a condition of employ- 
ment: 


Per Cent 

RRS MES EOL) Bae eee tee ct Neds, eA eee AI Gl n/t Och oe eed 29 
POCHIICGI NOM SOD Lp ue aie...) hoe hee ek ik ee wy ea ee 15 
PEM MVeta Nee OR UMIEI OSESNIP: icy okie nude ee aan tue ens ee 6 
SOTLOSTS.A SOE VTOG6 4 RR nen ee Jel a a eRe ORS ie ARE a 3 
(oats ol ePe bg TS AUIS seat are a) a SAN a eae ta ie, Vee Sea ee ma Pane rueTy Pete MINE fs 5 
No provision regarding membership as condition of employment .... 41 

29 


A substantially greater percentage of the agreements (93 per cent) 
contained checkoff clauses of one type or another, and preferential 
hiring of union members appeared in 11 per cent. 

Union security has been, and still is, a very controversial issue in 
collective bargaining and gives rise to numerous disputes. Nevertheless, 
it is apparent that the parties, to major manufacturing agreements at 
least, have progressed considerably in resolving their differences. 


1 Union shop for new employees, with maintenance of membership as a condition of 
employment for union members at the time the contract 1s signed. No reference to 
the maintenance of membership was made in one per cent of the modified union 


shop provisions. 
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Chapter 5 


REDRESS OF UNFAIR PRACTICES 


ALTERNATIVE COURSES OF ACTION 


The initial procedures that may be taken by a complainant to 
obtain redress of an alleged unfair practice vary under the eleven 
Statutes. 

Under the statutes and depending upon the particular statute, one 
course, Or one course or an alternative, may be followed to obtain 
redress: 


REQUEST FOR CONSENT TO PROSECUTE: A person or party 
may request the minister or the labour relations board, as the Act may 
stipulate, for consent to prosecute regarding a violation of the unfair 
practices provisions. This course assumes investigation by a govern- 
mental authority before the request is granted or denied. (Statutes: 
federal; Alberta; New Brunswick; Newfoundland; Quebec — other 
than complaints of unfair practice concerning wrongful dismissal, sus- 
pension or transfer of employee. ) 

COMPLAINT TO MINISTER: A person may complain to the 
minister regarding any violation of the Act. This may lead to an 
investigation by an officer of the labour department or by an industrial 
inquiry commission appointed by the minister, and to a report by 
either made to the minister. Any subsequent request for consent to 
prosecute is decided by the minister on the basis of the report (Statutes: 
federal, Newfoundland). 

COMPLAINT TO LABOUR RELATIONS BOARD: A person or 
party may complain to the labour relations board. The complaint is 
usually referred to a field officer for investigation, or settlement if 
possible, and for a report. If no settlement is reached, the complaint 
may be brought to a hearing before the board. If the board sustains 
the complaint, it may issue orders requiring the offending party to 
desist from and to rectify the unfair practice. (Statutes: British Colum- 
bia; Manitoba; Nova Scotia; Ontario; Prince Edward Island; Saskat- 
chewan; Quebec — complaints of unfair practice concerning wrongful 
dismissal, suspension or transfer of employee.) 


70 Rights of Association 
Man.41 Although under the Manitoba and Nova Scotia statutes individual 
Ses complaints to the minister concerning any violation of the Act are 
provided for, it is clear that complaints regarding unfair practices are 
to be channeled through the labour relations boards. 
PROCEDURE IN REQUEST FOR CONSENT TO PROSECUTE 
Fed. 40, 46 Enforcement procedures in unfair practice cases are almost identi- 
eit: cal in the federal, New Brunswick and Newfoundland Acts. 
Nfid. 41, 47, Court action may be instituted against a person, trade union or 
Reg. 7 


employers’ organization after either the minister (in federal and 
Newfoundland jurisdictions) or the labour relations board (in New 
Brunswick) has given consent to prosecute. 

It should be noted that the consent to prosecute granted by the ) 
minister or the board is related only to a violation against the labour 
relations Act concerned; this does not prevent a person from instituting 
court proceedings without such consent if the offence is also actionable 
under common law or the Criminal Code. Nevertheless, the procedure 
to be followed for consent to prosecute is useful, particularly for per- — 
sons who are inexperienced in labour legislation and legal matters be- 
cause legal opinion is brought to bear on the issue without the expense 
of initial litigation, and if consent to prosecute is not granted by the 
minister or the board, the person may have second thoughts about 
pursuing the issue in the courts. 

These three statutes (federal, New Brunswick and Newtoundl nan 
further direct that the court may order an employer to reinstate an 
employee who has been discharged, laid off, suspended or transferred 
in violation of the applicable unfair practice provisions. The employee 
may be reinstated from a date which the court feels is “just and proper” 
and to the same position he held prior to the wrongful act. In addition to 
any other penalty imposed by the court, the employer may be ordered 
to compensate the employee for loss of wages or other remuneration 
from the date of dismissal, transfer, suspension or layoff, to the date that 
the employer was convicted for the offence. 

When these statutes were enacted in the postwar period, directions 
regarding reinstatement of employees, according to an authority on 
labour law, were expressly included. because: 

The courts have had a long standing rule that, while they would give a 
judgment for damages arising out of a breach of contract for personal 
services, they would never issue an order for specific performance of a 
contract for personal service. The case in point is the reverse, and now the 


courts may have to decide how far they will go in forcing the personal 
services of an employee on an employer. 


+ Crysler, A. C., Labour Relations and Precedents in Canada (Toronto: Carswell, 


1949) p. 98. 
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Specific penalties that are applicable on summary conviction are 
provided under the three statutes for unfair practice offences and for 
failure to comply with a court order in such cases. 

Table 2 sets out the specific penalties (where provided in the 
Acts) for unfair practice offences, as well as the sections of the Acts to 
which these penalties apply. 

In Alberta the minister may be asked for consent to prosecute for Alta. 80(1), 
an unfair practice or for other violation of the Act. If wrongful dis- Gee 
crimination has resulted in actual loss of employment, the Act provides 
that the magistrate may order compensation (as in the Acts noted 
above), but there is no provision directing the court to order reinstate- 
ment of the complainant. Moreover, it is stated that no such compensa- 
tion order is to affect any right of action that a person has in respect 
of loss of employment. 

There is a specific penalty for violation of s.80(1) of the Alberta 
Act—intimidation for union activities, testifying in a proceeding or 
complaining to a trade union—but not for other unfair practices. And 
where a union official is found guilty of violating s.80(8)—penalizing 
a person for engaging in employment under the terms of an agreement 
or for engaging in employment with a non-union firm when the union 
fails to make work available with a firm under contract, as discussed 
earlier2—in addition to any other penalty, the court may direct that 
any pecuniary loss which had been imposed (such as a fine) must be 
refunded to the aggrieved person by the union official, and that any 
other punitive measure must be removed. Noncompliance with such a 
direction of the court is subject to a penalty of from 10 to 90 days 
imprisonment. 

Under part VII of the Alberta Act containing general adminis- Alta. 120 
trative and enforcement provisions, a specific fine is provided for the 
offence of discharging an employee for complaining or testifying about 
a violation of the Act. 

By the Quebec legislation redress of offences regarding rights of Que. 125, 

ee, 28, 130- 
association is also through an action brought in court, except that the 435 
board may first hear a case concerning dismissal, suspension or transfer 
of an employee in contravention of the rights of association provisions. 

Consent to prosecute is through the board or the Attorney General, 
and the board itself may initiate prosecution. 

There is a further unique provision in the Quebec code whereby 
the board may order dissolution of an employers’ association if it is 
found guilty of collaborating in violation of s.11. Any person acting 
for an employer or employers’ organization is prohibited by s.11 from 
seeking to dominate, hinder or finance the formation or the activities 
of any association of employees, or to participate therein. 


2 See Part II, Chapter 3, “Other Unfair Practices vis-a-vis Employers.” 
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TABLE 2—Specific statutory penalties in the Labour Relations Acts: 
Unfair Practices 


Violation Penalty for non- 


of compliance with 
Section Applicable to: Amount section(s): order by: 
Fed. 40 4,5 Court—$50 a day 
Court—$50 a day 
TNCIVICU Al a ieschee cent ee eee $ 100 
N.B.38 Corporation, trade union 3,4 Court or board—$50 
employer organization............ $1,000 a day 
Nfid.41 4 Court or board—$50 
a day 
Alta.80Q) — Mndividiials, «. cesses cece $ 500 80(1) — 
80(11) Wnion Omicialeck.cceeee tes —- 80(10) Court—imprisonment 
from 10 to 90 days 
B.C.57(1) Union. omicial.. 2-0 Max. $ 50 5 = 
TTAGe UNION cerca c ene Max. $125 
Individual.4..., 5.30. oe ee os Board—concerning 
Trade union, employer sections 4,5,6. Max. 
Of ganization 2... eee: — $50 a day: individual. 
Max. $125 a day: 
trade union, employer 
organization. 
Man;.43(1) Individual. tern cere? Max. $200 4,5 
Trade union, employer Board—$50 a day 
OPSANMIZALION este eae teas Max. $500 
Que. 125 INGIyiGU alr tere meee eee $100-— 
$1,000 a 
day 11312,13 -- 
Sask. 13 First offence: ; 
Individuals. ccs e ee eee $25-$200  8,25,27 Board—not more than 
Corporation e%..it eee a $25-$5,000 $25 a day or part 
Second offence: 
Individual*.c.0-7Avpeee eee $25-$300 
Corporations tseeieec ericenc $25-$5,000 
and up to 
one year 
imprison- 
ment 


General penalties only: violations of the Act 


Alta. 126 Individual. 5:34.) 22 eee Max. $250; 76-79 and — 
90 days in others 
default 
N.S. 42 Individuale-s07 tenn eee Max. $100 all Board—same penalties 
Corporation, trade union 
employer organization.............. Max. $500 
Ont. 69 Individual: concur d clei mei Max. $100* all Board—same penalties 


Union, council of unions, 
employer, employer 


OF Rani ZaOn =e nite eee va Max. 
$1,000* 
P.E.L 54556 cindividval:eeee oe ee $200T all Board—same penalties 
Corporation, winion es, .e $5007 


(*) Each day that the violation continues constitutes a separate offence. 
(}) For default of payment an offender may be subject to up to three months imprisonment. 
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PROCEDURE IN COMPLAINT TO MINISTER 


An alternative to a request for consent to prosecute, and thus to Fed. 44, 56 
initiate court action, is open to an aggrieved person under the federal N#4- 45.54 
and Newfoundland jurisdictions. 

A complaint regarding any alleged violation of the Act may be 
submitted in writing to the minister. He may then appoint a conciliation 
officer to investigate and report, or he may appoint an industrial inquiry 
commission with broad powers of investigation.® The report of an inquiry 
commission is to be furnished to the persons or parties concerned and 
may be published at the discretion of the minister. It is contemplated 
that enforcement is through court action, for the federal and Newfound- 
land Acts state that the minister: 

shail take into account any report made pursuant to this section or any 

action taken by the labour relations board upon a complaint referred to it 

under this Act 
in deciding whether or not to grant consent to prosecute. 

The experience of the Canada Department of Labour in handling 
complaints under the foregoing procedure confirms that it can serve 
as a useful alternative to initial prosecution in a great many cases. From 
1948 until March 31, 1967, the minister received 111 complaints under 
s.44,* though it is not reported how many concerned unfair practices. 
The disposition of the complaints was reported as follows: 


Industrial inquiry commissions appointed— 


coniplamtsm Gl settled, & dismissed) 42:9) Gia nee eee 9 
Conciliation officers handled complaints— 

Cl6ysettledi Senot settledvoridismissed) 3).. 4300.2 ee 34 
Eedato applications, fommconsent 10, prosecute, adeeto ne ats 21 
SOM LAGU S ee AUNT WAN cers ee et ie ee eae nt Oe I pas 
Complaints lapsed (presumably means not pursued) ................0..00. 20 

OU eee eciisee cc tee See shia nd a ee A va ee 111 


Thus litigation could be involved in not more than 21 (or 19 per 
cent) of the 111 complaints. About two out of five complaints were 
withdrawn or allowed to lapse after investigation—and, no doubt, 
advice—by the department. 


PROCEDURE IN COMPLAINT TO LABOUR RELATIONS BOARDS 


Under the British Columbia, Manitoba, Nova Scotia, Ontario, 
Prince Edward Island and Saskatchewan statutes, it is specified that 
complaints about unfair practices—as set out in the respective Acts— 
are to be made in writing to the labour relations board. This procedure 
is open to an employee in Quebec if he believes he has been dismissed, 
suspended or transferred in contravention of his rights of association. 


See Part III, Chapter 3, “The Industrial Inquiry Commission.” 
“ Canada Department of Labour. Annual Report: 1967, p. 9. 
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B.C. 7(5) 
N.S. 40(5) 
Ont. 65(5) 
Man. 6A(6) 
P.E.I. 53A(5) 
Sask. 11 


N.S. 46 
Ont. 74, 


Reg. 30, 31, 


48, 49 
Man. 47(1) 
Sask. 13(3) 
Que. 131 


BC, 65(3) 
N.S. 40(6) 
P.E.I. 53A(6) 
Sask. 5i 


B.C. 7, 
Reg. 7(1) 
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In all jurisdictions the labour relations boards have wide powers 
of inquiry and enforcement. In general, complaints to the boards are 
first referred to field officers for conciliation and settlement. Where the 
complaint reaches a hearing before the board, every effort is made to 
ensure that the complainant and alleged offender have the opportunity 
through counsel or otherwise to fully present their cases. The extent to 
which the boards go to provide “natural justice” in accordance with 
law, has been outlined in a publication by a past chairman of the 
Ontario board.® 

The boards have power in the six jurisdictions just noted, and in 
dismissal cases in Quebec, to issue orders to desist from and to rectify 
unfair practices; penalties for noncompliance with board orders are 
indicated in Table 2. All seven boards have power to order reinstate- 
ment and indemnification of employees dismissed contrary to the pro- 
visions in the Acts. 

In six of the seven provinces (Quebec excepted) enforcement is by 
means of filing board orders in the Supreme Court of the province; they 
then become judgments of those courts. 


Should redress not be obtained through procedures of the boards, 
consent to prosecute may be obtained from the boards in Manitoba, 
Ontario, Saskatchewan and Quebec, and from the minister in Nova 
Scotia. 


Applications to vary or rescind orders will also be entertained by 
the boards in British Columbia, Nova Scotia, Prince Edward Island and 
Saskatchewan; in the latter two provinces it is set forth in the Acts that 
any action taken by the board on such applications is to correspondingly 
alter the judgment of the Supreme Court. 

The procedures and provisions for redress under these seven 
statutes, together with an indication of experience with unfair practice 
complaints from official reports, now follow. 


British Columbia 


In British Columbia a complainant has to include information in 
his submission to the board on what order is desired and what has to be 
proved. The person or party complained against is notified by the 
registrar and has seven days in which to make observations or a 
counter submission. On expiry of the time permitted for such reply, the 
registrar may appoint an officer to investigate the matter; the officer 
tries to effect a settlement and reports back to the registrar. 


5 Finkelman, J., The Ontario Labour Relations Board and Natural Justice (Kingston: 


Queen’s University, 1965. Reprint Series No. 7). 
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If no settlement is reached (or if no officer is appointed), the 
board may inquire into the complaint and hold hearings. The board 
may decide that the complaint is “without merit” and may reject it at 
any time. 

If the complaint is sustained, the board may issue an order or 
orders directing that (1) the person, trade union or employer cease the 
wrongful act; (2) the wrong be rectified (including reinstatement of a 
dismissed employee); and (3) the employee be paid an amount equal 
to wages lost by reason of dismissal contrary to s.4(2)d of the Act. 
Fourteen days after service of such an order or after the date set for 
compliance, whichever is later, the person or party affected may re- 
quest the board to file a copy of its order with the Supreme Court of 
the province; the order then becomes a judgment of that court. 

If a court finds an employer guilty of discharging an employee for B.C. 56(2) 
union activity or membership, the magistrate is directed by the Act to 
order the employer to reinstate and pay the employee a sum equal to 
wages lost by reason of discharge, in addition to any other penalty 
imposed. 

The experience of the British Columbia board with unfair practice 
complaints over the five-year period, 1964 to 1968 inclusive, (details 
on the complaints are condensed in the reports of the department), 
together with a number of relevant facts, are shown in Table 3. A sub- 
stantial majority of the complaints, more than 80 per cent, were made 
by the trade unions. More than half of the complaints made by trade 
unions and employees included alleged discharge of employees con- 
trary to the Act; about a quarter of these complaints were settled by 
field officers and about the same proportion were dismissed; in 25 cases 
(about 44 per cent) board orders were issued after investigation of the 
complaints, and of these over the two-year period, 17 (or 68 per cent) 
included orders to the employers to reinstate employees. 


Nova Scotia 


Redress of an unfair practice in Nova Scotia is initiated by ans. 40 
written complaint to the board; the complaint is first investigated by 
the chief executive officer or his appointee. 

If a settlement is not reached, the board may then inquire into the 
complaint and may issue an order to cease and rectify that includes 
the direction to compensate the employee for wages or “other remunera- 
tion” lost. The Act is more explicit than that of British Columbia in 
providing that the employee may be reinstated at such date as the 
board considers just and proper in the position he would have held 
except for wrongful suspension, transfer, lay-off, discharge or change 
of status. Similarly to British Columbia, there is provision in event of 
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TTS 


non-compliance with orders of the board for a request to have them 
filed in the Supreme Court of the province, thereby becoming a court 
judgment. 


TABLE 3—Complaints to British Columbia Labour Relations Board 
about Unfair Practices, violation of sections 4, 5 and 6 of the Labour 
Relations Act, 1964-1968 inclusive 


5-year Per 
1964 1965 1966 1967 1968 Total Cent 


Number of complaints! made by: 


Trade sOMiOns.c.0 asec eee 27 ZT Ze 33 34 =148 84 | 
Employees). pee ainen te cata cece ees 0 2 0 0 2 4 2 


EMI DIO VOI Seve taste ae at eee: 4 4 6 6 > Zo 14 
31 33 33 39 41 177 100 


Disposition of trade union complaints: 


Settled by field Officer?. ...2.....:c...ccscctccenenrnees 7. 6 8 11 12 44 30 
Withdrawn with permission of board........ 0 4 10 11 6 31 21 
Dismissed. by DOaFC.e.c: cso ee att 10 3 vf 7 10 af 22 
Number of cases in which board issued 

OT CCTS cose esc ad ee eee 10 14 2 4 6 36 24 


olf) a 21 33 34 148 #100 
Cases resulting in orders:3 


Gensecand esistioc.a cso ce ries eect 5 14 2 4 5 
Reinstatevemplovects) -- ee eee ee ic 9 0 3 iF 
Indemmnify eniployede(s).0.. es 7 8 0 5 ig 
Subsequent request to board to file orders 
in court for enforcement (granted)........ 1 0 1 0 0 
Disposition of employee complaints: 
DELUCA DVeMelG ONICCKs.. 0 ert einer rect ets 1 
Dismissediby board? 5 ieee 2 
Cases in which board issued orders?.......... 1 
Bs 2 
Disposition of employer complaints :6 
Settled iby field officer’ ¢: saw. 4 eres 1 1 0 0 0 2. 8 
Withdrawn with permission of board........ 1 0 4 5 0 10 40 
Dismuissedsby board)... nna Eo pall | 0 1 0 3 5 20 
Cases in which board issued ordetg........... 1 3 1 1 2 8 32 


bh 
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BA eg a 
Cases resulting in orders: 
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Source: British Columbia Department of Labour. Weekly Summary of Activities, 1964-1968. 
Explanatory Notes: 
1 A complaint was taken to mean one case regardless of the number of alleged violations 
of the Act or of the number of orders issued by the board. 
2 Reinstatement of employees may have been involved but details were not given in the 
summaries. 
3 The board issues a separate order for each employee to be reinstated, for cease and desist, 
etc. 
4 One case involved the discharge of 36 employees. 
5 Four employees were involved; the board ordered reinstatement for three, with in- 
demnity, and one case was withdrawn. 
© For the nature of employer complaints see Part II, Chapter 3, ‘Restricting Production 
or Services.” ; 
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Prince Edward Island 


In 1968 the Prince Edward Island Act was amended to provide a PEI. 53A 


procedure for investigation and enforcement of unfair practice com- 
plaints which closely follows that of Nova Scotia. 


| Ontario 


In Ontario a complaint against an employer concerning alleged Ont. 65, 
unlawful discharge or discrimination in employment, or a complaint 


against a trade union concerning a penalty imposed on a person for 


. refusing to take part in an illegal strike, may be referred to a field 


_ officer or dealt with directly by the board. 


If the board finds that any such complaint is properly a grievance 


under the collective agreement, it generally declines to inquire into the 
complaint unless it is established that there has been collusion between 


the employer and the union to avoid dealing with the grievance of the 
complainant.® 

Subsequent procedures in complaints of unfair practices are similar 
to those in British Columbia and Nova Scotia. The board may order a 
person or party to desist from or rectify a wrongful action. It may void 
any penalty imposed on a person by a trade union because of his failure 
to engage in an illegal strike. Regardless of any term in a collective 
agreement, the order of the board is to take precedence. 

There is an added provision in the Ontario Act: if the complaint 
is settled by a field officer or otherwise and the parties agree in writing, 
the settlement is binding. In case of noncompliance, the board may 
then file the settlement in the same manner as an order in the Supreme 
Court. 

The board order may require an employer to hire or reinstate an 
employee with or without compensation for loss of earnings or other 
benefits, or compensate him instead of hiring or reinstating him. 

In the five-year period ending March 31, 1967, the Ontario board 
received 730 complaints of unfair practices;’ of these, 639 (or 88 per 
cent) involved alleged unlawful discharge of employees. The disposition 
of the complaints was reported as follows: 


Per Cent 
SOM ees ys 110 (ts TH CEES Ip 329 ou phat'ss a0 vo Nab: yuan seattle 370 58 
IVA ERCHECA VUI Pete nC tet ee Tc Sees OER ere et aaa ny arn agate 64 10 
RO PSITTISSCCM HRI, ed Neko esd ncchac ote TARE aad oe enaeen ase 37 6 
Heard and disposed of by the board (orders issued or 
UISINISSOG) pm deta a Rete 168 26 
We EOD e ae ae alg a oe es | ARReOn ar nee OreP? 639 100 


6 Ontario Labour Relations Board. Monthly Report, June 1964, p. 158, U. T. Wain- 
man and Ontario Paper Co. Ltd. 

7 Ontario Department of Labour. Annual Report: 1962-63, p. 30 Ibid., ... 1963-64, 
e207 1964-65904 133051 965-06; Da Spee 1966-67, p.022: 


Reg. 35-38, 


49 
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Ont. 54-58a, 
67-68, 
Reg. 27-29, 
48 


Ont. 83(3) 


Ont. 73 


Man. 6A 


The variety of factors which the board takes into account in 
inquiring into an alleged wrongful discharge are noted for one particular 
case in the record of the Ontario board proceedings.® 


In complaints under section 65, there is often... conflicting testimony 

between the employer’s statements that he has fired the employee for 

incompetence or some other non-discriminatory reason, and the employee’s 

allegations, based usually on circumstantial evidence, that his dismissal was 

for the ulterior purpose of defeating the union. In weighing the evidence 

as to these conflicting claims, the board must consider all the circumstances, 

including 

—the credibility of the witnesses; 

—the nature of the reasons given, if any, at the time for the employer’s 
action and the basis therefor; 

—the employment history of the employee affected; 

—the existence of contemporaneous union activity; 


—the participation of this employee and other employees in such activities; - 


—any overt acts of the employer which may have been in response to such 
activities; 

—the timing and manner of the discharge; 

—the likelihood or probability of the employer’s action for the reasons 
given; 

and the fact that the true reasons for the discharge often lie exclusively 


within the knowledge or means of knowledge of the employer....The board — 


must be circumspect to prevent an innocent employer from being victimized 
by unfounded or imaginary claims of discrimination, launched merely 
because an employee’s discharge is coincidental with a union’s organization 
campaign. In this respect there must... be evidence of a substantial nature 
from which the board can be satisfied by reasonable inference or direct 
evidence that the employee has been discharged contrary to the Act... 
to be successful, a complainant must prove by a preponderance of proba- 
bility that the employer has, in the manner alleged in the proceedings, 
discriminated against the employee contrary to the Act. 


Should the unfair practice complaint concern an alleged illegal 
work stoppage, the board may be asked to declare the strike or lockout 
illegal. It appears in practice that recourse is more often sought through 
securing consent of the board to prosecute rather than through its orders 
to cease and desist.® 

Information obtained by a field officer in the course of his duties 
or contained in his report to the board is confidential, and neither the 
officer nor any board member is to be a compellable witness in any court 
proceeding arising out of an unfair practice complaint. 

A trade union, council of trade unions or unincorporated em- 
ployers’ organization, as the case may be, may institute proceedings in 
its Own name to enforce board orders filed in the Supreme Court. 


Manitoba 


Procedures for unfair practice complaints in Manitoba in many 
respects follow those just outlined for Ontario. 


8 
9 


National Automatic Vending Co. Ltd. 1963 CLLC 16,278. 
See Part III, Chapter 4, ‘Specific Penalties for an Illegal Strike or Lockout.” 


Redress of Unfair Practices 719 


A complaint regarding discharge or intimidation contrary to the 
Act must be made in writing to the board within 30 days of occurrence 
of the alleged violation. 

The board may refer the matter to a field officer, and on receipt 
of his report may pursue inquiries further or terminate the case without 
hearings. 

As in Ontario, and with the same provisions for compensation, an 
employer may be ordered to hire or reinstate an employee. Again, as 
in Ontario, any settlement agreed to by the parties becomes binding and 
enforceable in the same manner. 

If the board is notified of noncompliance 14 days after the date 
of the order or the date set for compliance, the board will then file the 
order in the Court of Queen’s Bench, exclusive of reasons, and it 
becomes a judgment of that court. 

Once a person initiates an unfair practice complaint under the Man. 6A(8) 
procedures of the Act by submitting it to the board, he forfeits his 
right to bring a concurrent action in court concerning the same com- 
plaint, unless the board has decided to terminate the matter without 
further inquiry after receiving the officer’s report. (Section 47(1) 
requires that consent of the board must be obtained before prosecution 
for an offence against the Act may be initiated. ) 


Quebec 


Enforcement procedures for violations of the Quebec Act, other 
than discriminatory discharge, suspension or transfer, have already been 
noted in this chapter.?° 

Where an employee believes he has been dismissed, suspended or Que. 18 
transferred for exercising his right to join and participate in a trade 
union, and if the employee wishes the board to deal with his complaint, 
he may submit it in writing within 15 days after occurrence of the 
alleged wrong. 

If the board finds after investigation and hearings that an employee 
has been wrongfully dealt with, it may order the employer to reinstate 
the employee with all rights and privileges within eight days of serving 
its order together with an indemnity equal to salary and other advan- 
tages lost by reason of the offence. 

Should there be any disagreement between the employee and the 
employer over the amount of the indemnity, the board will fix the 
amount. And should the employer not reimburse the employee, either 
the employee or the board may institute court action at any time within 
six months from the date when the amount due was fixed by the board. 

If an employee who has been ordered reinstated by the board 
refuses to return to work when recalled by his employer, he is entitled 
to indemnity only to the date of recall. 


10 See end of Section on “Procedure in Request for Consent to Prosecute.” 
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In the 1966-67 fiscal year, the Quebec board received 894 com- 
plaints from employees about alleged illegal dismissal, suspension or 
transfer. This is more than the number of complaints regarding wrong- 
ful discharge made to the Ontario board over a five-year period, a 
startling difference considering that both are highly industrialized prov- 
inces with a wide diversity of established unions. However, of the 888 
complaints handled during the period, 847 (or 95 per cent) were with- 
drawn, dismissed, or judged inadmissible. Reinstatement was ordered 
in 39 cases and other orders in two.1 From this one may conclude that 
the procedure of complaining to the board acts as a safety valve for 
employees with alleged grievances, saving them the expense involved 
in taking court action. 


Saskatchewan 


Regulations accompanying the Saskatchewan Act specify the 
various forms to be used in making unfair practice complaints to the 
board. As in the other provinces, the board may determine whether or 
not an unfair practice is being engaged in and issue orders to the em- 
ployer to desist or to reinstate the person discharged contrary to the 
Act; and the board may also fix the amount of monetary compensation 
to be paid to a person so discharged. The board does not wait for a 
report of noncompliance before filing an order with the Supreme Court 
of the province. Orders are filed with the court within 14 days of issu- 
ance. In the event of noncompliance, the aggrieved person or party 
must make application to the court to secure enforcement. | 

In the five-year period ending March 31, 1967, the Saskatchewan 
board received 132 applications to determine whether or not an unfair 
practice had taken place.!* Slightly more than half of these complaints 
were withdrawn, almost one quarter dismissed, and 33 (or 25 per cent) 
were granted, presumably resulting in the issuance of board orders. 

In the same period, the board received 77 applications requesting 
reinstatement for dismissal contrary to the Act. In 28 cases (or 36 per 
cent of the total) reinstatement was ordered; the remaining applications 
were either withdrawn or dismissed. 


EMPLOYEES DISCHARGED: MINIMIZING LOSS AND ONUS OF PROOF 


It is apparent from the record of board proceedings in Ontario! 
and Quebec?‘ that an employee who is discharged contrary to the Act 


4 Correspondence with the Research Branch of the Quebec Department of Labour, 
February 28, 1969. 

2 Saskatchewan Department of Labour. Annual Report: 1963, p. 42. Ibid.,...1964, p. 
195... 2 1965. pP2634 2 obey Ca es 1967 02 0: 

8 Ontario Labour Relations Board. Monthly Report, June 1965, p. 224. Boot & Shoe 

Workers’ Union and De Carlo Shoe Co. 

Quebec Department of Labour. Research and Information Service Bulletin, Septem- 

ber 1964. Case A-63-314, No. 1465-10, September 16, 1963. Baillargeon, Albert and 

Tetrault Shoe Ltd., Montreal. 
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is expected to minimize his loss of earnings — and thus any reimburse- 
ment he might later receive — by seeking employment elsewhere while 
his case is being processed. 

In the Ontario case, a board member in dissenting from a majority 
award of lost wages to two shoe workers who had been dismissed con- 
trary to the Act stated: 


In assessing compensation for loss of earnings to be paid to a person whose 
employment has been terminated contrary to... [the Act], the board has 
followed the principle of the common law that the aggrieved person must 
take reasonable steps to minimize his loss, having regard to the circum- 
stances of the particular case. 


He contended that one of the employees who had registered with the 
Unemployment Insurance Commission and had not refused any em- 
ployment offered by the commission, had not been active enough in 
seeking to minimize her loss. However, the majority held otherwise 
under the particular circumstances. 

The Saskatchewan Court of Appeal drew attention to the same 
requirement in a case heard in 1958,'° and stated: 

At common law the employee is required to minimize his loss by seeking 
other employment, and the terms of such other employment may well 
preclude immediate reinstatement. 

The views of the Ontario board on the question of onus of proof 
in alleged wrongful discharge cases have already been noted in this 
chapter.!° The onus rests on the complainant to prove that his discharge 
was discriminatory. 

Similarly, under the British Columbia regulations concerning B.C. Reg. 
unfair practices the onus is on the complainant to satisfy the board i 
that the Act has been violated. 

Under the Saskatchewan and Quebec statutes a different approach 
is taken, and the onus of proof is placed on the employer to show good 
and sufficient reason for the discharge. 

If it is shown to the satisfaction of the Saskatchewan board that Sask. 9(1)e 
an employee was suspended or discharged for exercising a right under 
the Act, there shall be a presumption in his favour that he was dis- 
charged or suspended because he exercised such right, and the burden 
of proof is upon the employer to show good and sufficient cause. 

In forbidding an employer to use intimidation against a person Que. 13, 16 
for union activity, the Quebec statute adds: 

This section shall not have the effect of preventing an employer from 


suspending, dismissing or transferring an employee for a good and sufficient 
reason, proof whereof shall devolve upon the said employer. 


4 MacCosham Storage and Distributing Co. (Sask.) Ltd. and Canadian Brotherhood 
of Railway Employees and other Transport Workers, Div. 189. 1958 CLLC 11,537. 
76 See Section on Ontario. 
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Moreover, s.16 states: 


If it is shown to the satisfaction of the board that the employee exercises a 
right accorded to him by this code, there shall be a presumption in his 
favour that he was dismissed, suspended or transferred because he exercised 
such right, and the burden of proof that the employee was dismissed, 
suspended or transferred for another good and sufficient reason shall be 
upon the employer. 


The policy followed by the Quebec board is indicated in the report 
of a case in which the board ordered reinstatement with pay of an 
employee in 1963:47 
The case concerned a mechanic who had been dismissed after one 
year’s service at the point when the union of which he was secretary 
had applied for certification. At the hearing the company claimed the 
mechanic’s work was faulty and cited four instances. However, the. 
employee had not been reproached about his work prior to discharge, 
and by another employee’s evidence, it was shown that the company 
president had expressed regret to the mechanic over having to dismiss 
him for economy reasons. In ordering reinstatement and partial com- 
pensation, the board held that: 

It is established to the satisfaction of the board that at the time of his 
dismissal, the complainant was exercising his rights under the law and union 
activity so permitted. In consequence, there is a presumption established in 
his favour that he was discharged because of his union activities....It is 


incumbent on the company to prove that the complainant was not dismissed 
for union activity but rather for another just and sufficient cause. [Translation] 


It is apparent from the experience cited in those jurisdictions 
where labour relations boards hear complaints that the procedure is 
valuable in securing redress and in shedding light on what does or does 
not constitute a violation of the legislation. : 


*T Quebec Department of Labour. Research and Information Service Bulletin, Septem- 
ber 1964. Case A-63-136, No. 1408-10, May 3, 1963. St. Maurice Transport and 
Francois Fortier. . 
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THE SETTLEMENT OF INDUSTRIAL DISPUTES 


Chapter 1 


INTRODUCTION 


In Part III a comparison is made of the statutory provisions for 
settlement of industrial disputes that arise either during the process of 
negotiations for a collective agreement or during the term of an 
agreement. 

Some Acts contain special provisions for dealing with disputes 
that involve employees of public utilities, hospitals and school boards, 
municipal police and firemen, and like categories; in other jurisdictions 
such disputes would be regulated by separately enacted legislation. 
These special measures are not covered here, but are indicated in 
Appendix D. 

No evaluation of the success of the statutes in achieving their 
objectives is intended, although reference has been made to some studies 
in which conclusions on the effectiveness of various forms of dispute 
settlement legislation have been formulated by the authors. Where 
included here, the statistical information is given to indicate the scope 
of government intervention. 

In general, the original concept of labour legislation enacted in 
Canada at the turn of this century still predominates. At that time the 
objective was to reduce to a minimum the number of work stoppages 
by compulsory conciliation of industrial disputes, and this remains in 
the provisions of most Acts; however, there have been a number of 
significant changes in the approach to compulsory conciliation in some 
provinces.! Since World War II the area of industrial disputes has been 
substantially reduced by enactment of legislation concerning compulsory 
recognition of trade unions by certification procedures, rights of associa- 
tion and unfair practices, as well as by wide enforcement powers vested 
in the labour relations boards. 

It would require an historical study of each labour relations statute 
to trace the changes since the war, as there have been many amendments 
introduced. There have been major revisions in Quebec, replacing a 
number of statutes with an entirely new Code in 1964, and a new Act 


1 See Part III, Chapter 3, “Government Intervention During Negotiations.” 
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Fed. 2(1)h 
BC. 21); 
MCA2(1) 
Man. 2 (1)h 
N.B. ih 
Nfld. 2(1)H 
N.S. 2(1)h 
P.ES 1b 


Sask. 2(i-C) 


Alta. 55(1)e 


governing the construction industry adopted in December, 1968. The 
Mediation Commission Act of 1968 in British Columbia established a 
new approach to dispute settlement in that province. Some provinces 
have increased government regulation of labour affairs while others 
have moved toward less intervention. Within a rapidly changing eco- 
nomic environment and in an area as fluid as industrial relations, it 
can be expected that experimentation with new approaches to dispute 
settlement will continue. There has been evidence of increasing discus- 
sion of the problem by labour, management and government at all 
levels. In determining wages and working conditions through collective 
bargaining, an area which occupies the centre of the stage and is still 
likely to do so in the foreseeable future, no acceptable criteria have 
been found for reconciling the conflict of interest between labour and 
management. Each such dispute has to be resolved by compromise 
either before or after work stoppages. 

In Part III we are concerned with the types of disputes that develop 
during the process of collective bargaining, commonly referred to as 
interests disputes, as well as during the term of a collective agreement, 
termed rights disputes, from the viewpoint of legislation dealing with 
them. 

It is well at the outset to see how the various statutes define an 
industrial dispute. Considering the complexity of modern labour- 
management relationships, it is obvious that any definition of an indus- 
trial dispute has to be in very broad terms, for hundreds of situations 
can give rise to disputes. | 

In the federal Act a dispute is defined as: 

any dispute or difference or apprehended dispute or difference between an 

employer and one or more of his employees, or a bargaining agent acting 

on behalf of his employees, as to matters or things affecting or relating to 
terms or conditions of employment or work done or to be done by him or 
by the employee or employees or as to privileges, rights and duties of the 
employer or the employee or employees.” 
Identical or similar terms are also used to define an industrial dispute 
in six provincial Acts. 

In the Saskatchewan definition the trade union is placed on the 
same footing as employees with respect to disputes over work to be 
performed, privileges, rights and duties, or conditions of employment. 

In Alberta the general definition of a dispute pertains to the same 
matters as that of the federal Act, but it also states that a dispute is 
one between an employer and ‘a majority of employees or a majority 
of a unit or classification of employees” in contrast to “one or more of 
his employees, as in the federal Act. (Complaints under unfair practices, 
ss. 76-81, however, may involve a single employee.) The general 
* A bargaining agent is defined in the statutes as a trade union having a certain 


recognized status; but there are significant variations in the statutory definitions of 
a trade union, and these may be noted in Appendix B. 
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Introduction 


definition is followed by a list of particular employment relationships 
or situations that may be the subject of disputes. The list includes any 
form of remuneration paid for work performed; the sex, age, qualifica- 
tions or status of employees; the mode, terms, hours and conditions of 
employment; the employment of children or a person or class of persons; 
the dismissal of or refusal to employ a person or class of persons; any 
claims of whether preference of employment should or should not be 
given to persons being or not being members of labour or other organiza- 
tions, British subjects or aliens; any bad workmanship or damage done 
to work; and any established custom or usage, either general or in the 
particular district affected. 
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The Quebec legislation refers to the types of disputes in a different Que. if, ig, 


way: 


a disagreement respecting the negotiation or renewal of a collective agree- 
ment or its revision by the parties under a clause expressly permitting the 
same 


—is termed a dispute. 


any disagreement respecting the interpretation or application of a collective 
agreement 


—is termed a grievance.*® 


In the Ontario Act an industrial dispute is not defined but it is 
clear from the dispute settlement provisions that the same types of 
disputes are referred to as in the other Acts. 

From these broad definitions of a dispute and the scope of appli- 
cation of the labour relations statutes in Canada, it can be seen that 
the legislation affects a very wide segment of employers and employees, 
both public and private, without distinction as to the size of the enter- 
prise or consideration of the possible impact of industrial disputes on 
the economy in general. The legislation involves in its implementation 
labour departments, labour relations boards and many public and 
private conciliators. 


® See Part III, Chapter 5, “Legislative Provisions Concerning Settlement of ‘Rights’ 
Disputes.” 
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Chapter 2 


BARGAINING RIGHTS AND OBLIGATIONS 


When a trade union has been certified as representing employees 
in a defined bargaining unit, obligations are placed by legislation in all 
jurisdictions on the parties concerned, the employer and the trade union, 
to bargain collectively to conclude a written agreement covering wages 
and other terms of employment. 

In all Acts certain bargaining ground rules are laid down for a 
newly certified bargaining agent, when no agreement exists, and for 
the renewal of an existing agreement whether it was entered into with 
a certified or a voluntarily recognized bargaining agent for the employee. 

The requirements that involve the bargaining process, as distinct 
from those that affect the conclusion of an agreement, concern: 

1. notice to initiate bargaining; 
time limits within which the parties are to meet; 
representatives of the parties; 
circumstances which may interrupt or suspend bargaining; 
procedures to be followed when one of the parties to bargain- 
ing changes; 
6. restrictions on employers during bargaining; and 
7. enforcement of the bargaining requirements. 


ll aes Nes 


For convenience, the statutory provisions regarding the prescribed term 
of a collective agreement have also been included with these procedural 
matters. 

If a trade union has not been certified but has been voluntarily 
‘recognized by an employer, it is not afforded the legislative protection 
that a certified union has, either in regard to prescribed procedures or 
in regard to restrictions on employers when bargaining for a first 
agreement. However, once a voluntarily recognized union is party to an 
agreement, it is subject to provisions (noted later) when the agreement 
comes up for renewal. 

The legislation differentiates in other respects between certified 
trade unions and voluntarily recognized bargaining agents —- for ex~- 
ample, involving the statutory validity of a collective agreement’ and 
the right to strike.” 


1 See: Part III, Chapter 5, “The Binding Effect of an Agreement” 
2 See Part III, Chapter 4, “Factors Determining Legality: Bargaining Rights. 
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NOTICE TO INITIATE BARGAINING 
Where No Agreement Exists 
Fed.12, Following certification and where no agreement exists, notice to 
Reg. 8 rune , : : 

Alta. 72 commence bargaining may be given either by the trade union or by the 

oe oe employer in nine of the eleven statutes. In practice it is nearly always 

Nfid. 12, the trade union which gives notice, since it is the party seeking the 

3 See w agreement. 

Ont. 11, 45(1) In Ontario the trade union is required to give such notice. If the 

maaan union does not do so within 60 days after certification, it is open to an 

ae ates - application for decertification that may be initiated by the employer or 
a rea any of his employees (subject to tests of majority support*). | 

In Saskatchewan, when newly certified bargaining agents are in- 
volved, there is no provision for notice (or time limits) for bargaining 
to commence. However, it is an unfair practice for either an employer 
or trade union to refuse to bargain if the union has obtained representa- 
tion rights through certification, or the employer has reason to believe 
the union represents the majority of his employees. The board may 
order either party to bargain, and if there is a failure to bargain, there 
is recourse under the procedures relating to unfair practices. 

Man. 15A By the Manitoba Act, once bargaining has been substantially 
entered into, discontinuance is prohibited on any technical ground oF 
notice not being given in the manner required. 

For greater certainty the regulations made under some of the Acts 
stipulate that the notice must state a convenient time and place for the 
parties to meet. ) 

With an Agreement in Effect 

Fed. 13 All Acts provide that notice may be given within certain time 

Alta. 72(3) ne ; 

BcMcCA4. Periods for renewal of an existing agreement whether with a certified 

ae or voluntarily recognized bargaining agent. The notice periods vary as 

Nfld. 13 follows: 

N.S. 13 Prior to the expiry 

Ont. 40, 95 date of the agreement 

P.E.T. 20 Federal, New Brunswick, Nova 

ates ple Scotia, Ontario, Prince 

ask. 30(3), Edward "Island, Ouebec (60: days) 9.5 cccecccs eye ccsnee within 2 months. 
(4) E 
In the Ontario construction 
TEVGIUISTEY ~ sss tev ie icy fe tert nema MUR ne aes Be 1 J pas O within 90 days. 
Alberta, Manitoba, 
Newfoundland, Saskatchewan ..........................008++- not less than 30 days 
nor more than 60 days. 
British Colum biar! waticr..4 he. Ae. aa within 4 months. 


® See Part I, Chapter 5. 
* In the Quebec construction industry, notice is to be given within 120 days of the 
expiry of a decree. 
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If the terms of a collective agreement contain a notice period that 
differs from the statutory requirement, by the Manitoba, Newfoundland, 
Ontario and Quebec Acts, the notice period in the agreement governs. 

In Alberta, if bargaining is between an employers’ organization Alta. 73(7), 
and a trade union for either a first or renewal agreement, when bargain- °° 
ing starts the union must be provided with a list of the employer 
members. Otherwise, all employers in the organization with employees 
for whom the union is entitled to bargain are deemed to be involved 
in the bargaining and bound by the settlement. An escape clause permits 
an employer member to notify the union within 14 days of notice to 
bargain that he will not be bound by the agreement. 

Similarly, in Ontario when notice is given by either an employers’ Ont. 40(3), 
organization or a council of trade unions which has not been certified, (4)»45() 
it is deemed to cover all the member parties of either the organization 
or council who have not advised the other party that they have ceased 
to participate. Also, a trade union party or council is required to give 
notice for renewal two months before expiry of the agreement (if the 
employer has not done so) or it becomes open to proceedings for 
decertification. 

In Manitoba, if an agreement is renewed on less than 30 days Man. 13(1B), 
notice to bargain (the requirement is not less than 30 days or more ‘!© 
than 60 days), the labour relations board—presumably upon applica- 
tion by another trade union—may require the trade union party to 
the agreement to show cause why another union should not apply for 
bargaining rights. 


TIME LIMITS TO COMMENCE BARGAINING 


Where no agreement exists and notice is given, the parties are Fed. 14a, 15a 
required to meet and begin bargaining within specified time limits under OSI 


nine statutes. The limits vary from five to 20 days as follows: B.C. MCA 
. ia? 5(1) 
Alberta,° British Columbia. And Within Man. 14a, 15 
in the Ontario construction N.B. 13a, 14a 
AATCC ehae avian, Sule tee ae ii le et ok las ea Le Bee a 5 days Nfid. 14a, 15a 
1S ENTEG ESTEE ee Re EN Rees tnt mera ren te 27 10 days N.S. 14, 15a 
Ontario (except in the aes se ras 41 
i PTUCTUSER Yeo seGee sells bone bles uo ness ae pe eee ees oe ays 

COUSERUICCIOIN MANIOLISELY ie h.ciokiutats.nchoer betes. ead ene y PEL 40/218 


Federal, New Brunswick, 

Newfoundland, Nova Scotia, 

Prince: Enwardy (sland os, .e 1 Rl a st ee 20 days 
These time limits may be extended by mutual agreement of the parties, 
except in Alberta and British Columbia. 

In the Quebec code it is specified that at least eight days’ notice Que. 41 
of the time and place for a meeting must be given, but a time is not 
specified when negotiations must actually begin, although it is stated 
that they should be carried on diligently and in good faith. 


5 Exclusive of Saturdays, Sundays and holidays. 
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Sask. 30(4) 


Alta. 72(6) 
B.C. MCA10 
Nfld. 21 


Alta. 73(9) 


Nfid. 15A, B 


Settlement of Industrial Disputes 


The Saskatchewan Act requires the parties to meet forthwith 
after notice. 

In the case of renewal negotiations, there are no variations from 
the time periods set out above for bargaining to commence for a first 
agreement, except that by the Prince Edward Island Act the time limit 
for negotiations to commence is reduced from 20 to 15 days. 


STATUTORY PROVISIONS CONCERNING BARGAINING 
REPRESENTATIVES 


A number of the statutes contain provisions concerning representa- . 
tives of the parties during bargaining. 

By the Alberta, British Columbia and Newfoundland Acts an 
extra-provincial corporation, whose board of directors meets outside 
the province concerned, is required to authorize a resident of the 
province to bargain with the union and to sign an agreement on behalf 
of the corporation. In British Columbia, the appointment is to be made 
within five days of certification of the union. 

It also appears from the Alberta Act, that members of the trade 
union bargaining committee need not necessarily be employees of the 
employer party. The Act states: 


No employee shall be required to sign a collective labour agreement that 
has been entered into on his behalf and executed by a bargaining agent. 


There are procedural requirements where an employers’ association is 
bargaining for a group of employers. The association must deliver a 
list of its members to the union, and in default of so doing, it is deemed 
to be bargaining for all its members, unless an employer specifically 
gives 14 days notice before the first meeting has been set that he will 
not be bound by any resulting agreement. | 

On the other hand, the Newfoundland Act is the only one that 
requires the union bargaining committee to consist of one or more 
employees [of an employer] who are in the trade union whether the 
union is certified or voluntarily recognized. Officers or other represen- 
tatives of the union may also serve on the bargaining committee. If 
there are 15 or less employees in the bargaining unit, the union com- 
mittee must include one employee of the employer involved; if the unit 
is composed of more than 15 employees, then at least two employees 
of the employer must serve on the union committee. 

The Newfoundland Act requires the employer or his authorized 
representative to be personally present during bargaining. If an em- 
ployers’ organization consisting of three or more employers is involved, 
then at least three employers or their authorized representatives must 
participate in negotiations. 
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An exception to these requirements is made in the case of a 
“special project”. Any agreement entered into by the parties is valid 
and binding, notwithstanding 


that the composition of the bargaining committee was not in accordance 
with the provisions of Section 15A or that there were no employees in the 
bargaining unit or units represented by the bargaining agent or agents at 
the time of the negotiation or execution of the agreement. 


In Ontario, when a union has obtained bargaining rights through Ont. 51, 32 


certification, an employer is forbidden to engage in bargaining with any 
other union as long as the certified union continues to have the right to 
represent the employees involved. Similarly, a trade union or council 
of trade unions is forbidden to bargain with any employer where 
another union is certified. 

For greater certainty, the agreement also has to contain a clause 
to the effect that the trade union party executing the agreement is the 
exclusive bargaining agent for the unit defined (whether or not the 
union is certified); if there is not such a clause in the agreement, its 
insertion may be ordered by the labour relations board upon applica- 
tion by a party. 


INTERRUPTION OR SUSPENSION OF BARGAINING 


It has been noted that bargaining obligations of the parties begin Fed. 11 


with certification of a trade union, or upon notice for renewal of an 
agreement entered into with a voluntarily recognized union. Conversely, 
if it is found that the trade union no longer represents the employees 
in the unit designated, the employer is no longer required to bargain 
with that trade union. 


Ni 
The procedures for revoking trade union representation have been ns. 11 
outlined previously,® and it will suffice here to note the effect of revoca- a ae 


tion on bargaining and on any agreement in existence. 
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65(3)MCA 


8(5 
Man. 10(1)a, 


43(7) 


In addition to the provisions for cancellation of bargaining rights, Sask, 70), 


the Alberta, British Columbia, Newfoundland, Ontario and Quebec 
Acts are explicit in stating that if the union certificate is revoked, the 
agreement ceases to operate. Again, an exception is made in the case 
of a “special project” in Newfoundland; any agreement continues until 
expiry even if certification is revoked or bargaining rights of a union 
are terminated. 

There is no bar to a union seeking to renew its certificate. In 
Alberta if this is achieved before expiry of the agreement, the provi- 
sions of the agreement again become effective. 

The labour relations board in Manitoba or in Quebec may order 


suspension of negotiations, or forbid the signing of an agreement, if it 
has an application before it for a change in trade union representation 


of employees. 


6 See Part I, Chapter 7. 
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Ont. 44 


Ont. 45(2) 


Ont. 45a 


Fed. 10c 
Alta. 65 
(3)a,b 
B.C, 13¢ 
Man. 10(1)ec, 


Que. 49 
Sask. 30(5) 


Settlement of Industrial Disputes 


In Ontario bargaining rights and the agreement may be terminated 
if it is found that certification was secured by fraud. 

Another Ontario provision states that if a trade union, having 
commenced to bargain, allows 60 days to elapse during which it has 
not sought to bargain, and if a conciliation officer has not been appoint- 
ed by the minister, the employer or any employee may apply to the 
labour relations board to revoke the trade union’s bargaining rights. 

During the first year of an agreement between an uncertified union 
and an employer, the Ontario board will receive an application from 
any employee or trade union (other than a party to the agreement) to 
declare that the trade union party did not represent the employees when 
the agreement was signed. The onus of proof rests on the parties to the 
agreement; after investigation as deemed necessary, the labour relations 
board can terminate the bargaining rights of the union party to the 
agreement, and the agreement itself. 

On one occasion, bargaining rights were terminated by legislation. 
During a dispute in Newfoundland in 1959 the government enacted 
special legislation (the Newfoundland Trade Union Emergency Pro- 
visions Act, 1959) to revoke the certification and cancel the bargain- 
ing rights in the province of local unions of the International Wood- 
workers of America. 


CHANGE IN A PARTY TO AN AGREEMENT 


When either the employer or union party to the agreement changes, 
disputes can arise as to bargaining obligations with the new party and 
the status of the agreement. There are statutory provisions in all juris- 
dictions to take care of substitution of a new bargaining agent, and in 
some cases, to cover “successor rights” of trade unions. Bargaining 
obligations of a new employer, when a business changes hands, are set 
forth in eight statutes. 


Substitution of Bargaining Agent 


Under all Acts, where an agreement exists and a new bargaining 
agent is certified to represent the employees affected, the new agent im- 
mediately has exclusive bargaining rights. Further, the new agent is 
substituted as a party. to the agreement, except in Prince Edward Island 
where there is no provision for substitution during the term of an 
agreement. 

In Ontario, if one trade union replaces another for any employees 
in the unit defined in the agreement, the agreement ceases to operate 
for such employees. The newly certified agent is then in the same posi- 
tion as if no agreement had existed and is governed by the statutory 
requirements for first agreements. 


| 
| 
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Where substitution of a new bargaining agent as a party to an 
existing agreement is authorized, in some cases the legislation permits 
the new agent to terminate the agreement within a specified period, 


irrespective of the expiry date of the agreement. 


Under federal, New Brunswick and Newfoundland (except for 
“special projects”) legislation, the agreement may be terminated by 
the substituted agent on two months notice to the employer. The same 
applies in Manitoba, but approval must be obtained from the labour 
relations board. 

Under Alberta legislation the agreement may be terminated in 


the following circumstances: (1) by mutual consent of the parties and 


(2) when the agreement provides for the continuation of its terms from 
year to year, at any time after the agreement has been in force for ten 
months if not less than two months notice is given. 

Under the Quebec code the substituted bargaining agent is re- 
quired to give written notice to the employer and to the labour rela- 
tions board in order to terminate the agreement. 

In Saskatchewan if the term of the existing agreement has more 
than one year to run, the substituted trade union may give notice be- 
tween the 60th and 30th day prior to the anniversary of the board 
order certifying the new union; otherwise the usual notice period prior 
to expiry of the agreement applies. 


Union Mergers or Change of Affiliation 
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By the Alberta, British Columbia, Nova Scotia and Ontario Acts Alta. 65A, 75 


a trade union may secure successor rights where merger, amalgamation 
or transfer of jurisdiction has taken place upon application to and with 
the approval of the labour relations board. In Saskatchewan a union 
that has changed its name or affiliation acquires successor rights by 
notifying the labour relations board, unless the board orders otherwise. 
Where two or more unions apply for consolidation of their certificates, 
the Alberta board may determine which agreements, if any, are to 
continue or to be terminated, or to what extent an agreement may 
continue to operate. 

An order of the British Columbia Labour Relations Board, by 
which successor rights were granted to a trade union, was challenged 
in court in 1962:". 

One employer of a bargaining group challenged the authority of the 
board to substitute a merged union for a former one without requiring 
the usual certification procedure. The case involved a number of fruit 
and vegetable locals in the Okanagan Valley that merged and changed 


i i i Board and Okanagan 

7™ Oliver Co-operative Growers Exchange v. Labour Relations 

Federated Shippers Association and B.C. Interior Fruit and Vegetable peur 

Union, Local 1572. (1962) 40 W.W.R., Part 6, p. 333. Summarized in the Labour 
Gazette, LXIII: 146-8 (Feb. 1963). 


B.C. 12A 
N.S. 10A 
Ont. 47 
Sask. 35 
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Alta. 74(1), 
(2) 

B.C. 12(11) 

Man. 10(1)d, 
18(1)c 

Nfid. 21A 

N.S. 21 

Ont. 47a 

Que. 36, 37 

Sask. 33, 34 
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their name; they then applied to the labour relations board to change ~ 
the name in the original certificate, and the board did so. Its action 
was upheld in the Supreme Court of Canada on the grounds that the 
new union was in fact a successor to the previous locals, that the 
union was performing the same function with a continuity of interest, 
property, management and personnel, and that the Act provided for 
substitution of representation rights in such cases. 


Change in Employer through Sale, Lease or Transfer of Business 


All but the federal, New Brunswick and Prince Edward Island 
statutes provide for continuity of relationships between a certified bar- 
gaining agent and a new operator of a business that had been sold, 
leased or transferred to him. 

The employer acquiring operation of all or part of a business is 
bound by all previous proceedings under the labour relations Acts, 
including that of certification of a bargaining agent. With the exception 
of Ontario, he is also bound in these same jurisdictions by any agree- 
ment in effect when the transfer is made. 

The question of what constitutes a sale, lease or transfer was - 
argued in the British Columbia courts over several years and finally 
ruled on by the Supreme Court of Canada in 1966:° 

In 1962 the British Columbia Labour Relations Board, acting on 
a union complaint, ordered the employer involved to desist in certain 
practices and to reinstate two dismissed employees. Shortly after, the 
employer liquidated the business. It resumed operation under the name 
of an associated company, which operated a number of similar enter- 
prises. The union applied to the board to substitute the new operation 
for the old in the certification order and to reissue the previous orders 
regarding reinstatement, etc. The Board, using its powers to change 
orders under s. 65(3) of the Act, did so. The Board’s orders were 
quashed in the British Columbia Court of Appeal, but were later 
upheld by the Supreme Court of Canada which found that the Board 
acted within its jurisdiction in changing its orders under the circum- 
stances of this case. 

In Manitoba there was litigation on the same issue in 1960-61 
involving a company, with a collective agreement, that went into bank- 
ruptcy.® | 

A trusteeship took over and most of the assets were eventually 
sold to another company, which operated the business with some of 


8 White Lunch Ltd. v. Labour Relations Board (B.C.) et al. 1965 CLLC 14,064. 
Bakery & Confectionery Workers’ International Union Local 468 v. White Lunch 
Ltd. 1966.C LUC Aa at: 

® Parkhill Bedding and Furniture Ltd. v. International Molders and Foundry Workers 
Union of North America, Local 174, and Manitoba Labour Board. (1960) 33 
W.W.R., Part 4, p. 176 and (1961) 26 DLR 2d, Part 8, p. 589. Summarized in the 
Labour Gazette, LXI: 158-9 (Feb. 1961) and LXI: 477-80 (May 1961). 
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the former company’s employees. The union applied to the Manitoba 
Labour Board to order the new company to honour the collective 
agreement, and the board so ordered. The board order was quashed 
in court on grounds that the Act provided (at the time) that ownership 
of a business must pass to a new employer, and that the sale of certain 
assets of a bankrupt company did not constitute a transfer of owner- 
ship under the law. The court found that the board had not decided 
the collateral question regarding ownership in accordance with the 
law, and therefore had acted without jurisdiction in issuing the order. 

The following year the Manitoba Act was amended to cover any 
new employer who acquires or operates an undertaking with an agree- 
ment in effect. 

The Nova Scotia Act provides that an agreement, a certificate or 
an application for certification, is binding on a new employer as long 
as the sale or transfer: 


has not resulted in a substantial change in the plant, property, equipment, 
products, working force and employment relations of the business. 


A trade union may seek a ruling from the labour relations board on 
whether or not a sale was made with a purpose of avoiding certification 
or an existing agreement or both. “Where the employer was not dealing 
at arm’s length with the person to whom he made the sale” he is 
deemed to have made the sale for the purpose of thwarting the 
bargaining position of the trade union involved. The board, if it so 
decides, may order the employer to assume the previous employer’s 
obligations with respect to the union. 

In Ontario the union certificate is maintained but not the agree- 
ment. Within 30 days of the bargaining agent giving the new operator 
of the business notice to commence bargaining, an application, by any 
person or trade union concerned, may be made to the labour relations 
board for termination of bargaining rights. The board may terminate 
bargaining rights if it finds that the character of the business has been 
substantially changed. 


Business Mergers 


Disputes that may arise when employees are intermingled due to Alta. 74(2) 
business mergers, or to the acquisition of all or part of a business by a ware te 
new employer, have been foreseen under the Alberta, Manitoba, Nova (3) 
Scotia, Ontario and Quebec Acts. These statutes provide for resolution ay Hea 
by the labour relations boards of any difficulties as to bargaining agents ne (7), 
or the continuity of existing agreements. Que: 36, 37 

The Alberta board has authority to determine (1) whether there 


are one or more appropriate bargaining units of employees in the 
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merged business, (2) which union or unions shall have bargaining 
rights, (3) which agreement is to continue in force and to what extent 
and (4) which agreement shall terminate. 

In Manitoba the board has similar authority to decide whether 
existing certificates to bargaining agents should remain until revoked, 
or whether a single bargaining unit should be established at a time 
that the board deems appropriate in the best interests of the parties. 
If the board reconstructs the bargaining unit following a business 
merger, it may modify existing agreements to remove inconsistencies. 
Otherwise, agreements in existence remain in force until terminated, 
or until a new agreement is substituted. 

Where the purchaser of a business in Nova Scotia has an agree- 
ment with another trade union, or where another bargaining agent is 
certified for his employees, upon application the board may determine 
which certificate or agreement is to cover the employees affected by 
the purchase if these employees already have a certified bargaining 
agent or agreement. 

The Ontario board has power to deal with the intermingling of | 
employees through business mergers and the amalgamation of munic- 
ipalities, or creation of new ones, though its power is limited to amend- 
ing the certificates of unions. After the board has settled which 
bargaining agent(s) is to represent the employees (the usual inquiries 
about union membership or representation votes may be deemed 
necessary), notice for bargaining must be given as in the case of a 
first agreement between a certified union and an employer. | 

In the Quebec Act the provision is in general terms. The board . 
is given authority to settle any difficulty arising from business mergers 
where certificates or agreements involving intermingled employees are 


concerned. 
DURATION OF AN AGREEMENT 


Fed. 20 When postwar labour legislation was enacted, all jurisdiction 


pe as required that an agreement should be for at least a year. This had 
B.C.23(1), two effects. First, it stabilized employment conditions under an agree- 


NET (except where the parties agreed to negotiate revisions during 
(2),(3) its term) at a time when industry was changing over to peacetime 


Man. 20(1 ; ; 
oar operation. Second, it avoided challenges to trade union representation 


Leer rights until near the end of an agreement, when such challenges are 
N.S.20(1)  timely.1° Thus, in most cases the existing bargaining agent was given | 


eae 4) bout ten months in which to consolidate relations with the employer. 
Que. 53,54 This purpose is still served by the prescribed term of a minimum of | 
Sask. 30(1), | 


(2), (3), one year. 
(4) 
10 “See Table 1. 
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By decision of the parties themselves, a definite period has now 
developed toward longer agreements, extending for two or more years. 

The Quebec statute is unique in that the maximum term for an 
agreement is set: the term of an agreement must be at least one year, 
but may not be more than three years. 

The Saskatchewan Act also includes a provision respecting agree- 
ments of more than three years. By notice of either party between the 
60th and 30th day preceding the end of its third year of operation, 
the agreement may be opened and bargaining is to commence forth- 
with. 


A 1968 amendment to the Saskatchewan Act provides that, once Sask. 30(6) 


notice to bargain has been given in the appropriate period, the terms 
of the agreement are to’ carry on until a strike vote is taken or em- 
ployees are in fact out on strike. 

An amendment to the Newfoundland Act in 1968 relates to 
agreements for a term exceeding three years. Either party may apply 
to the board to determine whether or not the employer operations 
constitute a “special project”; the board has exclusive authority to 
decide the matter. The development of the Upper Churchill River is 
designated as a special project by the Act. 

Despite the prescribed term of one year, under eight statutes—all 
but Alberta, Quebec and Saskatchewan—the labour relations board, 
or in British Columbia the minister, is given authority to consent to 
an earlier termination. 

In Ontario the parties must jointly apply for such termination, 
but in the other seven jurisdictions application may be made by either 
party. 

In Alberta an agreement made for longer than one year may be 
terminated at its first anniversary date if the parties agree to this. 

In British Columbia either party may apply for the minister’s 
consent to terminate an agreement made for longer than one year at 
the first anniversary date after the agreement has been in effect for 
eight months, unless the parties expressly provide otherwise in the 
terms of the agreement. 

The Ontario Act provides that, if an employer joins an employers’ 
organization that is bound by an agreement, his agreement terminates 
at the same time as the others, even though this may result in a term 
of less than one year. Similarly in Alberta, if a trade union and em- 
ployer agree to be bound by an existing agreement with an employers’ 


11 Canada Department of Labour, Collective Bargaining Review, January, 1969. Of 
281 major collective agreements, covering 500 or more employees, settled in 1968, 
14 per cent were for one-year, 54 per cent for two-year and 32 per cent for three- 
year terms. 
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Fed. 14b, 15b 
Alta. 79, 94 
(1)c 
Man. 14b,15b 
N.B. 13b,14b 
Nfid. 14b, 15b 
N.S. 14b, 15b 
Ont. 59(1) 
P.E:T..15@) 
21b 
Que. 47, 48 
Sask. 9(1)j, 
m 


Ont. 35(5), 
(6) 


association, the agreement ceases to operate for them at the same time 
as the others. 


RESTRICTIONS ON ALTERING CONDITIONS OF WORK 


To avoid disputes over alleged unfair tactics and to counter- 
balance strike prohibitions, employers are forbidden to alter terms of 
employment while an application for certification is pending. Similar 
restrictions apply during the bargaining process, usually until concilia- 
tion requirements have been completed and the right to strike has been 
acquired. | 

The most common provision states: 

the employer shall not, without the consent by or on behalf of the em- 

ployees affected, increase or decrease rates of wages or alter any other 

term of employment... {during the period when the prohibition is in force.] 

In the federal and New Brunswick Acts, mention is only made of 
wage decreases and other terms of employement. 

In Manitoba both increases and decreases in wages (as well as 
other alterations) are prohibited if made: 

for the purpose of impairing the bargaining position of a certified bargaining 

agent. 

By the Ontario Act alterations of the rights, duties and privileges 
of the parties, in addition to changes in wages and employment con- 
ditions, are prohibited. The permissive provisions of the Act that relate 
to the inclusion of union security clauses in agreements also permit 
continuation of any such union security arrangements during the 
renegotiation of agreements. 

A provision in the British Columbia Labour Relations Act where- 
by an employer was to obtain consent from the minister before altering 
any employment condition during bargaining was repealed when the 
new Mediation Commission Act came into effect, and this is now the 
only jurisdiction with no such prohibition. (Altering is still forbidden, 
however, when an application for certification is pending.) 

Under federal, Manitoba, New Brunswick, Newfoundland and 
Ontario legislation, whether for a first or renewal agreement, alterations 
to employment conditions are restricted from the date that notice to 
bargain is given up to the date that the agreement is concluded, or 
until completion of the conciliation procedures required. 

There are provisions in the Alberta and Prince Edward Island 
Acts that provides for a continuity in the restrictions on altering em- 
ployment conditions from the time when certification is granted until 
bargaining commences. Under the Alberta Acts, restrictions are con- 
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tinued for 30 days after certification, and under the Prince Edward 
Island Act, for the time from certification until notice to bargain is 
given. 

| Under the Quebec code alterations are restricted: 


from the filing of a petition for certification or from the recognition of an 
association and as long as the right to lock-out is not required. 


However, conditions may be changed with the consent of the parties 
or by an arbitration decision during this period. Where a collective 
agreement exists, the employer must continue to comply with its terms 
during the same period. 


The Ontario Act is singular in that a method for settling any dis- Ont. 59(2) 


pute over altering conditions is provided for. The parties submit any 
such dispute to arbitration in the same manner as one arising from 
interpretation or application of the terms of an agreement. There is a 
procedure for arbitration set forth in the Act—noted later. 

In Saskatchewan, altering or threatening to alter employment con- 
ditions is prohibited from the time that the labour relations board has 
an application before it until the application is disposed of, or when a 
conciliation board has been established to deal with a dispute, until 
this board has made its report. During the same periods a strike by 
the union is prohibited. Any violation of the restrictions on altering 
conditions of employment is an unfair labour practice. 

It will thus be seen that the effect of the statutory restrictions on 
employers is to maintain existing employment conditions, which include 
those in a collective agreement, up to the time when the conciliation 
procedures required have been completed, regardless of the expiry date 
of the agreement. The right to strike or to lock out during this period 
is also prohibited in all jurisdictions except Saskatchewan. 


VIOLATIONS OF BARGAINING OBLIGATIONS 


The labour relations boards have authority to order compliance 
with requirements of the Acts and have means of enforcing their orders 
that are quasi-judicial in nature.!* The board or minister (as the statute 
provides) must give consent to prosecute for a breach of the act. With 
regard to bargaining obligations, a number of statutes provide specific 
penalties, upon summary conviction, for failure to observe the require- 
ments. 

Table 4 indicates the specific penalties that would be imposed for 
failure to bargain collectively, and includes general penalties for offences 
where these could be applied. 


22° Wanczycki, J. K. Judicial Review of Decisions of Labour Relations Boards in 
Canada (Ottawa, Queen’s Printer, 1969). 
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TABLE 4—Statutory penalties for failure to bargain collectively 


Section 


Fed. 43, Reg. 12 
Man. 40, 43(4) 
N.B. 38(3), 41, 
42, Reg. 12 
N.S. 43, Reg. 12 


B.C. MCA 49,51 


Que. 123 


Sask, Sc, 
9(1)c, 11(2), 
13(1), (2) 


Alta. 72(7), (8) 


Ont. 
P.E.I. 


Nfid. 43, 44, 
Reg. 6 


Specific penalty 
provided 


$50 for each day that offence 
continues for every person, em- 
ployer or trade union. 


$1,000 maximum for an individ- 
ual; $10,000 maximum for a 
corporation, trade union or 
employers’ organization plus 
$150 for each day that offence 
continues. 


$100 to $1,000 for each day that 
offence continues, for an em- 
ployer. 


For noncompliance with a board 

order: 
$25 a day for individual or 
corporation. 

For unfair labour practice: 
$25 to $200 for individual; 
$25 to $5,000 for corporation; 
second offence, same fine and 
one year’s imprisonment. 


Constitutes an offence by person 
or party for each day offence 
continues. No specific penalty. 


No specific penalty. 


No specific penalty. 


No specific penalty. 


Other provisions 


Complaint regarding failure to 
bargain may be made to min- 
ister; on referral to a labour 
relations board, the board may 
issue an order; penalty is for 
failure to comply with a board 
order. 


Applies where a certified union 
has given notice for bargaining. 


Failure to bargain is an unfair 
labour practice. Labour rela-— 
tions board may order an em- 
ployer or union to bargain. A 
board order to an employer 
(but not to a union) is enforce- 
able upon filing in court. 


See penalty for general offence, 
Table 2. 


See penalty for general offence, 
Table 2. 


See penalty for general offence, 
Table 2. 


Procedure is same as under 
federal Act, but no specific pen- 
alty for failure to comply with 
board order. General penalty: 
maximum: $100 for individual, 
$400 for union or employer(s). 


General acceptance of the obligation to begin bargaining once a 
trade union has acquired representation rights is indicated by the fact 
that in the three years preceding March 31, 1967, the federal Minister 
of Labour received no complaints of failure to bargain. From 1948 
to that date, the Canada Labour Relations Board disposed of eight 
such complaints.1* 

Annual reports of provincial labour departments show that there 
have been few complaints of this type in recent years. 


%® Canada Department of Labour. Annual Report: 1967, pe ale Yl i 
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Table 5 sets out the specific penalties under certain statutes that 
apply, upon summary conviction, to an employer who violates the 
statutory prohibitions against altering employment conditions during 
the bargaining process. 


TABLE 5—Statutory penalties on employer for altering employment 
conditions during bargaining 


Section 


Amount of 
specific penalty 


Other provisions 


Fed. 39 
Man. 42 
N.B. 37 
Nfid. 40 
N.S. 39 


Sask. 9(1)j, 
m, 13(1) 


Alta. 


Ont. 


P.E.I. 


Que. 


Not more than $5 for each em- 
ployee affected or $250, which- 
ever is the lesser, for each day 
the offence continues. 


$25 to $200 for individual; $25 
to $5,000 for corporation; same 
fine for second offence plus up 
to one year’s imprisonment. 


No specific penalty. 


No specific penalty. 


No specific penalty. 


No specific penalty. 


Fine may be imposed on em- 
ployer and every person acting 
on his behalf. 


Classed as an unfair labour 
practice. 


General penalty for 
offence under Act 


Maximum of $250 for a person; 
ninety days’ imprisonment in 
default (part VII, section 126). 


Maximum of $100 per day for 
individual; maximum $1,000 
per day for corporation (section 
69). 


$200 for individual; $500 for 
corporation (section 54). 


$25 to $100 for first offence; 
$100 to $1,000 for second of- 
fence within two years. Applies 
to a person, and in the case of a 
corporation to every officer (sec- 
tions 126, 128). 


Chapter 3 


GOVERNMENT INTERVENTION DURING 
NEGOTIATIONS 


Thus far, we have compared the legislative provisions in eleven 
jurisdictions that set the stage for bargaining and have found a high 
degree of uniformity. There are minor variations in the notice and time 
limits required for bargaining to commence; and there are differences 
between the penalties that are imposed for altering employment terms 
during the bargaining process, but not in the principle of such restric- 
tions. 

Once negotiations are under way and the parties reach an impasse, 
a divergence appears under federal and provincial labour law between 
the courses to be followed, a divergence that has been widened in recent 
years by either legislative amendment or administrative practice. 

The essential difference between the various statutes in 1968 de- 
rives from the degree of compulsory government intervention after a 
breakdown in the negotiations and before a legal work stoppage may 
take place. 

In the immediate postwar years the predominant pattern was set 
by the federal Act; by this Act neither a strike vote nor a strike may 
take place before conciliation in two stages—by a conciliation officer 
and by a conciliation board —— has been completed. 

The minimum amount of intervention takes place under the 
Saskatchewan Act. Saskatchewan follows the United States system of 
making conciliation voluntary and of making it separate from a denial 
of the right to strike. In the early sixties British Columbia began to 
make less frequent use of conciliation boards. Conciliation officers were 
given more responsibility, including recommending the terms of a 
settlement to the minister. Then in 1968 a full-time conciliation body 
was established by the Mediation Commission Act, independent of the 
Department of Labour. In certain circumstances, where the Lieutenant 
Governor in Council deems that a dispute might affect the public interest 
or welfare, the Mediation Commission has wide powers to prohibit or 
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terminate a strike or lockout and to impose a final and binding settle- 
ment on the parties.* 

In 1968 Alberta replaced compulsory two-stage conciliation with 
provision for the conciliation officer to recommend whether or not a 
board should follow: if not, the officer’s recommendations have the 
same effect as an award by a conciliation board. Government-supervised 
votes on awards before strikes may take place are retained in the 
legislation. As in the past, changes in the Act were made after a tri- 
partite conference of government, labour and management officials. 

In recent years new approaches have been adopted in Nova Scotia, 
New Brunswick, Manitoba and Quebec toward less compulsory inter-~ 
vention by government. This has been accompanied by the growth of 
joint consultation between labour and management.? 

In 1961 a minimum of legislative restriction in labour relations 
was recommended to the Nova Scotia Select Committee of the legisla- 
ture in the report of a fact-finding commission headed by Judge A. H. 
MacKinnon. The next year a joint study committee of labour and 
management personnel was formed under the auspices of the Dalhousie 
University Institute of Public Affairs, and is now in its sixth year of 
operation. It was mutually agreed that requests to the government for 
legislative amendments would be withheld until further study was 
carried out.* By 1964 the Nova Scotia Department of Labour was able 
to report that a change had been made in the trade union Act with the: 
approval of the joint study committee. The change was that second- 
stage conciliation is now no longer compulsory, and a conciliation 
board is appointed only on joint request of the parties to a dispute. 
Further amendments were made in 1967 after joint consideration by 
the parties; these had to do with giving the labour relations board more 
enforcement powers in dealing with illegal strikes. 

A similar policy was adopted by administrative practice in 1963 
by the New Brunswick Department of Labour.‘ It was announced that 
conciliation boards would in future be appointed only in exceptional 
disputes and for those in which the public interest would be affected 


1 See Section on “The Mediation Commission: British Columbia” later in this 
Chapter. 


2 Jain, H. C., “The Recent Developments and Emerging Trends in Labour-Manage- 
ment Relations in the U.S.A. and Canada.” Industrial Relations. Vol. 20, No. 3 
(July 1965), pp. 540-58; Laval University, Montreal. Also Wood, W. D., ‘The 
Current Status of Labour-Management Co-operation in Canada.” National Con- 
ference on Labour Management Relations (Ottawa Queen’s Printer 1965. Cat. No. 
EC 22-364) pp. 15-92; proceedings of national conference convened by the 
Economic Council of Canada. 


8 Crispo, J. H. G., “The Nova Scotia Labour-Management Agreements.” National 
Conference ..., pp. 281-342. 


New Brunswick Department of Labour. Annual Report: 1963, p. 10. 
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immediately and directly by a work stoppage. The annual report of the 
department further stated: 
It would appear that this change in attitude towards boards has spurred the 
parties to disputes to greater efforts, resulting in an increase in settlements 
in the initial stages of negotiations. 

In Manitoba, too, conciliation problems and labour relations 
generally have been under study since 1963. In that year a committee 
representing labour and management was formed to advise the govern- 
ment under the chairmanship of Professor H. D. Woods, former director 
of the Institute of Industrial Relations of McGill University and now 
Dean of Arts and Sciences there. The change in policy regarding con- 
ciliation boards and its reception in labour-management circles is noted 
in these words:® 

The Department continued to put strong emphasis on the desirability 
of the parties to collective bargaining resolving their disputes through their 
own efforts rather than falling back on the aid of conciliation boards. 
Therefore the Department encouraged direct negotiations and a more ex- 
tensive use of conciliation officers. 

Accordingly, the Department continued to maintain its policy of refus- 
ing to establish conciliation boards other than in exceptional circumstances. 
It reiterated its view that a too frequent resort to conciliation boards was 
not conducive to the establishment of lasting relations between the parties 
themselves. 

This policy met with a mixed reception from both unions and em- 
ployers. A strong section of employers definitely favoured the policy. An 
equally strong section opposed it, and wanted to see conciliation boards 
established more frequently. The same division showed itself among the 
unions, with an almost equal number being for and against the continuation 
of the policy. 


In view of this division of opinion, the Department decided it would 
itself keep the matter under review. The Woods Committee... will also be 
considering our conciliation procedures. 

In 1963 the Superior Labour Council of Quebec was reconstituted. 
It serves as an advisory body to the government and represents the 
views of employees, employers, economists and sociologists, as well as 
government officials. As a result of discussions with this and other 
bodies, some major changes were introduced regarding dispute settle- 
ment in the new Quebec code. The councils of arbitration, which pre- 
viously had the same function as second-stage conciliation boards in 
other provinces, were discontinued.® At the joint request of the parties 
the minister may establish binding arbitration procedures for the settle- 
ment of disputes.’ 

In Ontario consultations have been taking place within the frame- 
work of the joint Union-Management council. One of its recommenda- 
tions was implemented in 1968 with the establishment by a statute of 
the Ontario Labour-Management Arbitration Commission which has 


5 Manitoba Department of Labour. Annual Report: 1964, pp. 13-4. y 
® See Section on “Second-Stage Conciliation: The Conciliation Board” later in this 


Chapter. ‘ ; 
7 See Section on “The Arbitration Board: Quebec” later in this Chapter. 
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the objective of making available an increased number of competent 
arbitrators to handle grievance disputes.® 
A comparison now follows of the various means of government inter- 
vention in negotiating disputes as set out in the legislation. At the out- 
set it would be well to have an idea of the proportion of settlements 
that are made directly by the parties as compared to those that become 
disputes and subject to various forms of intervention. Due to the 
absence of statistics on collective agreements for all employers and the 
lack of a common method of reporting settlements in the provinces, a 
composite picture for Canada is not available. However, data are avail- 
able on the settlements reached that involves negotiating units compris- 
ing 500 or more workers, excluding those in the construction industry. 
Table 6 indicates the number of settlements made directly between 
the parties in the large negotiating units as a proportion of dispute 
settlements over the five years, 1964 to 1968. Of 1,101 major settle- 
ments concluded, 38 per cent were reached in direct bargaining; these 
settlements affected almost the same proportion of more than 2,200,000 
employees. 


TABLE 6—Settlements reached for the years 1964 to 1968 involving 
negotiating units covering 500 or more workers, exclusive of those in the 
construction industry 


Settlements Employees covered 

Per cent Per cent 

Stage at which Settled Number of total Number of total 
IDitectsban caning at oe ie eee tas oe: 417 38 850,035 37 
Gonciliation OMicer..c..c 26sec See: 333 30 441,362 ' 19 
CONCIIATION OGATC so sic cs. k eles 95 9 251,665 11 
Post-conciliation bargaining.................. 64 6 133,935 6 
MetIatOn ae). Iki) apiece Pia cath: eel ee 1 123,640 a 
PREDUCTAUIOUIIINY osc i aetna ae 35 3 73,720 3 
WOECStODD ARCS. « o.ecci ts ba een 121 11 340,028 15 
OUNCE grist A ae Re ey tee 24 2 71,480 3 
TOTAERS 2 2 ere 1,101 100 2,285,685 99 


Source: The Labour Gazette, Vol. LXV (April 1965), p. 333; ‘‘Collective Bargaining Review” — 
(issued as supplement to Labour Gazette), No. 4, April 1966, p. 2: No. 1, June 1967, p. 12: 
No. 1, January 1968, p. 24; Collective Bargaining Review, No. 1, January 1969, p. 63. 


*Includes two Industrial Inquiry Commissions, affecting 2,600 employees. 


Since such data would reflect negotiations that frequently set indus- 
try patterns, it may be assumed that the percentage of renewal agree- 
ments (as distinct from first agreements) concluded in direct bargaining © 
by smaller firms would be considerably higher.® | 


8’ The Ontario Labour-Management Arbitration Commission Act. R.S.O. 1968, c. 86. 
See also the section on “Appointment of Arbitrators” later in this Chapter. 


* See Section on “Use of Conciliation Services” later in this Chapter. 
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By eliminating the major settlements concluded by direct bargain- 
ing between 1964 and 1968, Table 7 shows how the remainder of the 
industrial disputes were settled—by which method or stage of resolu- 
tion. Thus, of 684 disputes over the five years, almost half were settled: 
at the conciliation officer stage, affecting 31 per cent of employees 
involved. 


TABLE 7—Settlements reached other than those by direct bargaining 
for the years 1964 to 1968 involving negotiating units covering 500 or 
more workers, exclusive of those in the construction industry 


Settlements Employees covered 
ee eS ay i et 
Per cent Per cent 

Stage at which Settled ’ Number of total Number of total 

MIC TATION OUICEI s eisi tcc vederccceceotceces 333 49 441,362 31 
Brnrcilrationsboardiis. tA lew Sanu. 95 14 251,665 9 | 
Post-conciliation bargaining.................. 64 9 135,055 9 
oa ECR. ti pel aed i 2 123,640 9 
a Eee erie, Sa siete ele Mee Ie reed 35 5 ae 5 
BOD DAR ES 5... seuiisvsnuuocvcnsuioca ncxaconsvens 121 18 340,028 24 
Be etre ois der hs hea. «ve cenoeston 24 3 71,480 5 

TODAS el ac 684 100 1,435,650 100 


Source: Table 6. 
*Includes two Industrial Inquiry Commissions, affecting 2,600 employees. 


There is no doubt that conciliation officers and conciliation boards 
had an effect, that cannot be measured, on settlements resulting from 
post-conciliation bargaining. In a number of departmental annual re- 
ports it is mentioned that conciliation officers were quite active in help- 
ing the parties to solve their disputes during the period after the con- 
ciliation board had reported, and before and during strikes. Some 
studies!® show that conciliation officers have been more effective in 
settling disputes involving a smaller number of employees than those 
included in the Tables on major settlements, particularly where a con- 
ciliation board automatically follows their failure to reconcile dif- 
ferences. 


FIRST-STAGE CONCILIATION: THE CONCILIATION OFFICER 


By nine Acts, when direct bargaining between the parties fails 
to produce an agreement, the minister of labour may appoint a con- 
ciliation officer who is an employee of his department. No work 


10 Anton, F. R., The Role of Government in the Settlement of Industrial Disputes in 
Canada (Don Mills, Ontario: CCH Canadian Ltd., 1962) p. ‘159. Also Woods, H. 
D., and Ostry, S., Labour Policy and Labour Economics in Canada (Toronto: 
Macmillan, 1962) p. 184. 
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Fed. 16, 
Reg. 9 
Alta. 82 
B.C. MCAIi 
Man. 16 
N.B. 15 
Nfld. 16, 
Reg. 5 
N.S. 16 
Ont 135; 794 
PoE. 25 
Que. 42, 43, 
44 


stoppage is permitted before the officer has been appointed, or while 
he is carrying out his duties. In British Columbia, Mediation Officers, 
as they are now termed, may be appointed by the Mediation Com- 
mission upon request of either party or at the direction of the minister. 

In Saskatchewan, although not directly referred to in relation to 
dispute settlement in the Act, the labour department has a staff of 
conciliators, and either party to a dispute may ask the minister for their 
assistance. There is no reference to prohibiting work stoppages. 

By federal, Manitoba, New Brunswick, Newfoundland, Nova 
Scotia and Prince Edward Island law, when notice to bargain has been 
given, a conciliation officer may be appointed either before or after 
bargaining has commenced; in Alberta, the provision is simply “during 
negotiations”. In British Columbia, bargaining must have continued for. 
at least 10 days; and in Quebec, for 30 days. 

In the Ontario Act three appropriate situations are cited in which 
an officer may be appointed in case of difficulties: (1) where notice 
to bargain has been given, (2) where either party has failed to give 
the required notice, but bargaining has commenced and (3) where 
the union is in a position to bargain because voluntary recognition — 
has been conceded in writing. 

Either party may apply to the minister for conciliation services; 
or in any case that the minister considers advisable, he may appoint 
a conciliation officer. All Acts but those of Alberta and Ontario require ~ 
that an application be accompanied by a written statement of the 
difficulties in the dispute; in some cases the information to be provided 
by the applicant is specified by regulation. 

In Quebec the applicant must notify the other party at the time . 
the request is made. Another requirement of the Quebec Act is that 
the parties must attend all meetings called by a conciliation officer. 


Prerequisites to Appointment 


In Alberta, before an appointment is made the minister must be 
satisfied that the dispute is a proper one for referral to a conciliation 
commissioner (as a conciliation officer is termed under the Act). 

In Manitoba if the request is made by a union that has not been 
certified, the minister may ask the labour relations board to inquire 
about and confirm the representation rights before making an appoint- 
ment. 

In Ontario the minister may await advice from the labour rela- 
tions board on any question that relates to his authority to appoint a 
conciliator. 

If there is no problem connected with representation rights, the 
request for a conciliation officer is almost always granted, for if it is 
not, there is no bar to legal work stoppage. 
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In Ontario if a settlement has still not been reached 15 months ont. 13(4) 
after the first officer was appointed, the minister may appoint another 
officer at the joint request of the parties. They are then subject to a 
repetition of the procedures that applied after the first appointment. 

It is only in Alberta that a time limit is established for the appoint- 
ment of a conciliator. The minister’s decision is to be made within 
_ three days (excluding Saturdays, Sundays and holidays) after receipt 
of the application. If the minister decides to appoint an officer, he may 
assign him to disputes of a similar kind (without another request) and 
informs all parties of such an assignment. This provision could have 
particular application in the construction industry and in other multi- 
employer bargaining. 


Use of Conciliation Services 


An indication of the annual case load of disputes referred to con- 
ciliation officers in the various jurisdictions is given by Table 8. The 
comparisons are approximate, as one appointment may cover a number 
of disputes and one dispute may affect a number of employers. 

Differences in the case loads reflect the wide variations in industrial 
development in various parts of the country; nevertheless, it may be 
noted that Ontario has more than three times as many cases (the statistic 
is for appointments) as either of the other two highly industrialized 
provinces. 

Departmental annual reports for two provinces—Manitoba and 
Quebec—give the number of collective agreements on file, and this 
affords some comparison with conciliation cases. In 1964 the Manitoba 
department had 731 agreements on file; thus the 83 conciliation referrals 
represent slightly more than 10 per cent of the number of agreements in 
effect. In the Quebec report for 1963-64 it is stated there were 2,656 
agreements on file; thus the 462 negotiating cases referred to conciliation 
officers represent about 17 per cent of the number of agreements in 
effect. 

These two examples are a further indication that a substantial 
percentage of agreements covering small and large employers are con- 
cluded by the parties themselves without third-party intervention. 


Duties 


Sections of the statutes that deal with the appointment of concilia- 
tion officers (see side references) give an indication of the nature of 
the duties assigned to these officers; these duties will also be influenced 
by the type of report that is required under the legislation. In all cases, 
however, the officers have to confer with the parties and try to conciliate 
(mediate is used in the same sense) so that the parties will settle matters 
themselves. Under most Acts the officers are given duties that extend 
beyond a conciliatory effort. 
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TABLE 8&—Referrals to Conciliation Officers 


Number of 
Jurisdiction Fiscal Year Referrals 
Pederalt 2.b tk 2, Sek ic Ae eee es, Ree 1966-67 128 
AIDett aco 2 ee oe ae rca ee BA re ars in Ok EN ere 1967 147 
British COMO ia tcc cco ec een om Re 1967 449 
IEW a1 U0 br Mahe Le elenerteh elie Aca ee tert by. Nal editor 1 brated Nd 1967 113 
INGwe Brutiswickiiin ns ee eee 1966-67 49 
NovaiSeotiand: cistern. coc eeites 6s eee ere 1966-67 83 
CONEAEIO 05 te ees Oe Rey ee eee te rte, 1966-67 1,274 
NTS 6 ce BEM Phases es Locke taped tet ceil g Ie Recta aba ie i ep 1966-67 1,065 
Saskatchewan.......... RT ON Se EE AS. 1966-67 67 


Source: Canada Department of Labour, Annual Report: 1966-67, p. 8; Alberta Board of 
Industrial Relations, Quarterly Reports: Oct. 1—Dec. 31, 1967, p. 4 (includes 104 cases settled, 
43 referred to a board); British Columbia Department of Labour, Annual Report: 1967, p. 
65; Manitoba Department of Labour, Annual Report: 1967, p. 35; New Brunswick Depart- 
ment of Labour, Annual Report: 1966-67, p. 42: Nova Scotia Department of Labour, Annual 
Report: 1966-67, p. 31: Ontario Department of Labour, Annual Report: 1966-67, p. 253 
Quebec Department of Labour, Annual Report: 1966-67, p. 16 (1,065 disputes referred to 
officers included 134 grievance disputes and 931 negotiating disputes); Saskatchewan Depart- 
ment of Labour, Annual Report: 1966-67, p. 36 (46 were negotiating disputes, the balance 
grievance disputes). 


Note: The British Columbia experience pre-dates enactment of the Mediation Commission 
Act in 1968. No current information is available for the Newfoundland or Prince Edward 
Island experience. 


The Officer’s Report 


By the federal, Manitoba, New Brunswick, Newfoundland and 
Prince Edward Island Acts, the report of the conciliation officer is to 
include: 3 

the matters, if any, upon which the parties have agreed; the matters, if any, 

upon which the parties cannot agree; and as to the advisability of appoint- 

ing a conciliation board with a view to effecting an agreement. 

Under the Alberta Act, the conciliatory approach for the concilia- 
tion officer to follow is worked out in some detail; and he is also called 
upon to: | 

inquire into the dispute and all matters affecting the merits and the just. 

settlement thereof. 
He is to report on the matters over which the parties have agreed and 
disagreed; for the latter, he is to include in his report his recommen- 
dations submitted to the parties with respect thereto, and finally, his 
recommendations regarding a conciliation board. If the minister decides 
not to appoint a board, the officer’s report then has the same status as 
an award from a conciliation board.14 . 

In British Columbia, after conferring with the parties, the media- 
tion officer reports to the Mediation Commission, setting out the matters. 


uu Alberta Board of Industrial Relations, Quarterly Reports. 
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which have and have not been agreed upon. The Commission sends a 
copy of the report to the minister and to the parties. Whether or not 
the officer has reported, the Commission may conduct a preliminary 
inquiry to clarify matters in dispute. 

In Nova Scotia, the officer’s report has to cover matters on which 
the parties have agreed and disagreed, and: 


any other matter that in his opinion is relevant and should be brought to 
the attention of the Minister. 
No board recommendation is necessary since conciliation boards are 
appointed only at the joint request of the parties. 
In Quebec, as in Nova Scotia, with new legislation the situation 
has changed. There are no specifications in the Act on the content of a 
conciliation officer’s report, and conciliation boards are no longer 
provided for. 
Under the Ontario Act, the matters that are to be dealt with in 
_ the officer’s report are not set out in detail. It was reported by the 
Ontario labour department, however, that of 975 disputes dealt with 
in 1964, conciliation boards were recommended in 357 reports by 
_ conciliation officers (about 37 per cent of the cases) and no board in 
143 (about 15 per cent of the cases). Thus it is obvious that a con- 
_ ciliation officer’s recommendation on whether it would be useful to 
appoint a conciliation board is an important factor in the report. 


| Confidential Nature—The Acts vary as to the confidential nature 

of a conciliation officer’s report, depending on his role in the conciliation 

| process. In most jurisdictions, the report is confidential. If a conciliation 
board is to be appointed later, the minister will merely advise the parties 

_ that such action is being taken. 

In Manitoba the minister advises the parties that the officer’s report 

has been received, and the date of it. 

| In Nova Scotia the conciliation officer advises the parties forthwith 
that his report has been made to the minister. 

In the Ontario Act it is specified that the officer’s report is to be 
confidential to the minister, his deputy or the chief conciliation officer; 

if a settlement of the dispute is reported, the minister is to inform the 

_ parties forthwith of the contents of the report. 

By provision of five Acts (and in some cases by other legislation B.C. MCA46 
concerning labour department employees) conciliation officers may not re 
be required to give evidence in court on information obtained in the Ont. 83(2), 
course of their duties. Rey oy 

Time Limits—The conciliation officer is required by the statutory 
provisions to report to the minister (in British Columbia to the Mediation 
Commission) within certain time limits. Extensions of time may also 
be authorized. These are set out in Table 9. 
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TABLE 9—Statutory provisions for time limits for Conciliation Officers 
to report . 
Time within which report 
of conciliation officer Authority for 
Jurisdiction has to be made extension of time 
British Columbia’%.............. 10 days The parties or the Media- 
tion Commission 
Redetaliexth cline 
INEADTEOD AN ca cat ectec cassestonet 
New Brunswick.................. 14 days The minister 
Newfoundland: 2. hice 
INoOva Scotiads wate erste 
Prince Edward Island......... 
Ontario (in the con- 
struction industry).......... 14 days The parties 
Ontario (other than in the 
construction industry).... 14 days The parties or the minister 
PIOCE TAs 0d tah Gade Wie 14 days—exclusive of Satur- 
days, Sundays and holidays The parties 
QUeDECH... Bi eee tenes 30 days The parties (in writing) 
*The mediation officers are employees of the Mediation Commission, not the Department of 
Labour as in the case of conciliation officers in the other jurisdictions. 
Red.s0 It is also stated in five Acts that failure to report within the Mote 
Man. 51 time does not invalidate the proceedings. 
N.B. 48 A ge 
Nfld. 51 The granting of an extension of time for filing the conciliation 
N.S. 50 Officer’s report is dependent solely on the mutual agreement of the 
parties in Alberta and Quebec, and in the Ontario construction industry. 
SECOND-STAGE CONCILIATION: THE CONCILIATION BOARD 
If a conciliation officer has not brought about a settlement, the 
second form of government intervention is by means of a conciliation 
board. This is provided for by legislation in seven of the eleven juris- 
dictions. If a board is established, no legal work stoppage may take 
place until after the board has reported. 
Fed. 17 Under most statutes the minister may appoint a board of con- 
ee _ ciliation, either in cases where he considers it advisable or acting on 
NB. 16 the recommendation of a conciliation officer. 
ered In Nova Scotia a conciliation board is appointed only upon joint 
Ont. 16,93 request of the parties within 21 days after receipt of the conciliation 
P.E.1. 27 


officer’s report. 

If the dispute concerns the Ontario construction industry and the 
conciliation officer has reported, the minister is to advise the parties 
that no board will be set up unless they inform him in writing that 
they desire him to appoint a board. 
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By the Saskatchewan Act the minister is authorized to set up a Sask. 21(1) 

conciliation board to investigate, conciliate and report upon any dispute %°8: ©8? 
between an employer, or employers, and a trade union or trade unions, 
or if there is no union, between an employer and any of his employees. 
A dispute may include a rights dispute about the interpretation of a 
collective agreement. In practice (and as set out in the regulations to 
the Act) a board is usually established in an interests dispute upon 
request of either party. 

In Quebec there is no second-stage compulsory conciliation; but Que. 62-81 
there is provision for binding arbitration in a dispute if both parties 
voluntarily agree to submit the issues to an arbitration board established 
by procedures under the Act.!? 

The procedures under the new Mediation Commission Act in 
British Columbia will be dealt with later in this chapter. 


Ministerial Discretion in Appointment 


Taking into consideration the provisions respecting second-stage 
conciliation just noted in Nova Scotia, the Ontario construction industry, 
Saskatchewan and Quebec, the extent to which ministerial discretion is 
used in appointing (or not appointing) conciliation boards is indicated 
in Table 10. Although the relationship between disputes dealt with by 
officers and boards established is approximate since data given in annual 
reports are not strictly comparable, this table reflects the significant 
changes that have taken place in recent years in the use of second-stage 
conciliation. 

It is apparent that the federal government is establishing concilia- 
tion boards in many disputes that involve large numbers of employees 
in undertakings affecting the national welfare. 

The data for Alberta and British Columbia predate the introduction 
of amendments and new legislation enacted in 1968, but are given to 
indicate the situation prior to these changes. 

Compared with a few years ago, the small number of board 
appointments in Manitoba, New Brunswick and Nova Scotia reflect their 
new policies regarding second-stage conciliation. This is true as well 
in Ontario, where “in the early 60s most of the disputes which were 
not settled by officers went to conciliation boards. The current policy 
of restricting conciliation boards to situations where they can be effective 
is designed to ensure that collective bargaining takes place and to make 
more effective the role of the third party...”.** 


% See Section on “The Arbitration Board: Quebec” later in this Chapter. 
8 Ontario Department of Labour. Annual Report: 1966-67, p. 25. 


116 


Fed. 28, 29, 
64 

Alta. 87, 88 

Man. 28, 29, 
68 

N.B. 27, 28, 


29, 61 
Ont. 16-19, 

88b 
P.E.C 28 
Sask. 21(1), 


Reg. CB 3, 17 


Settlement of Industrial Disputes 


Procedures for Establishment 


Under these Acts there are only minor differences in the procedures 
to be followed once the minister has decided to establish a conciliation 
board. 

In all cases a three-man board is provided for. Each party to the 
dispute is invited to nominate one member—usually within seven days 
—and these nominees are appointed by the minister. In Saskatchewan, 
if a party fails to nominate a member, the minister has to appoint a 
member for this party within seven days; time limits are not stipulated 
in the other Acts. 
| The two members appointed have to name a third person to act 
as chairman—usually within five days of confirmation of the second 
member’s appointment—and the board is then formally constituted 
by the minister. 

Failing agreement on naming a chairman, the minister has to 
make the appointment. Again, in Saskatchewan the appointment has 
to be made within five days of expiry of the time allotted to members. 
Time limitations are not stipulated in the other Acts; this is under- 
standable, for board chairmen are not employees of provincial depart- 
ments and have to be drawn from the judiciary or other professions, 
so frequently there is difficulty in locating a person who is able to act 
as chairman at short notice. 


TABLE 10—Volume of disputes by First and Second Stages of Conciliation 


(Hae - e 
: isputes oncillation 
Jurisdiction any dealt with by — boards ayes od 
conciliation appointed™ 
officers 
Pederalsis 4 ce ug 84 gadacke free, oe: 1966-67 100 47 47 
POC TAGS te ene en ee 1967 147 43 29 
British Columbia... 1967 378 a5 15 
MANILODA stee eins eee eee 1967 £t3 1 9 
New Brunswick «4.54... 1966-67 48 1 2 
INGVESOCOUM AI. oe eee 1966-67 60 5(@) 8 
Ontario eae ee 1966-67 1,105‘ 176 16 
Saskatchewan. 2.00 Lectennee 1966-67 38 4 10 


Source: As for Table 8. 


Note: See note to Table 8 for British Columbia, Newfoundland, Prince Edward Island. 
Quebec does not have second-stage conciliation: see The Arbitration Board: Quebec, later 
in this chapter. 


(a) Includes cases carried over from previous year, less cases pending and not completed at 
end of fiscal year shown. 

(>) Data are for appointments and not necessarily completed board proceedings. 

(c) There were 138 “no board” recommendations. 

(4) Two Industrial Inquiry Commissions also were appointed during the year. 

(e) There were 300 “no board” recommendations. 
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In Nova Scotia the time required to establish a board is shortened 
by the provisions of the Act: the parties nominate their members when 
application for a board is made. 

Under the statutes or by the regulations in most jurisdictions, 
chairmen and board members are paid by the governments. 

Both the Alberta and Prince Edward Island Acts provide general Alta. 124 
authority for the government to make regulations about administering P-E-.57 
the Act, but there are no published regulations dealing with remunera- 
tion. 

In seven jurisdictions certain reservations apply as to who may 
serve on conciliation boards. Under the federal, Alberta, New Bruns- 
wick, Newfoundland and Ontario statutes, and under the regulations 
in Saskatchewan, anyone with a pecuniary interest in the dispute, or 
anyone who has received remuneration for services from either party 
within the previous six months, is barred from serving on a board; and 
under the Manitoba statute, the time limit of the latter provision is 
extended to one year. By the Alberta statute a board member must be 
a Canadian citizen or British subject and have resided in the province 
for one year. 

If a vacancy occurs for any reason after a board member is 
appointed, it is filled under the same procedures as in the initial appoint- 
ment. It seems that vacancies were not contemplated in the framing of 
the Prince Edward Island and Saskatchewan Acts. 

Under three statutes any board member who is remiss in his duties 
may be replaced by order of the minister. In Alberta and Newfoundland 
the minister may dissolve the entire board, or remove any member for 
unduly delaying the proceedings, and may require the parties to re- 
constitute the board within a specified time. Similarly, in Ontario the 
minister may replace a board member for unreasonable delay after 
consultation with the parties; if the chairman is unable to fulfill his 
duties, he has to advise the minister who may then appoint a substitute. 


Method of Operation 


Conciliation boards are vested with powers applicable to a civil Fed. 30-34 
court of law on the summoning of witnesses, the production of docu- se poe 
ments and the taking of evidence under oath. The parties must have Man. 30-34 
full opportunity to be heard. Evidence may be considered, however, eee 
whether or not it would be admissible in court, to provide more infor- N.S. 30-34 
mality in the context of an industrial relations dispute. In Saskatchewan ca 


the chairman of a board has the powers of a Public Inquiries Commis- P.E.L. 29-33 
j Sask. 21, 
sioner. Reg. CB 6- 


No court action may upset the establishment of a board or its 12 
proceedings once established.1* 


4 For statutory references see preceding Section on “Procedures for Establishment.” 
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A form of oath of office is stipulated by all Acts except that of 
Saskatchewan; among other things, board members must swear not to 
disclose evidence except in the discharge of their duties (as legally 
authorized, in Ontario). Under the federal and similar statutes it is 
specified that information from documents that are produced before 
a board is not to be made public except as the board deems expedient. 

In Newfoundland documentary evidence has to be delivered to 
the minister in a sealed envelope at the conclusion of the board’s pro- 
ceedings and may be opened only under certain circumstances. 

Any member of a conciliation board, or (by some Acts) an author- 
ized representative, may enter the work place involved in the dispute 
without a warrant to inspect work and interrogate persons about 
matters before the board, without obstruction. 


A conciliation board may determine its own procedures for the 


conduct of hearings. A majority of the board constitutes a quorum for 
decisions, and if reasonable notice has been given, for sittings. Usually 
board sittings are in private. By the Saskatchewan regulations, the first 


sitting of a conciliation board has to be within seven days of appoint- 


ment. 

In Alberta, representation of the parties at board hearings is 
limited to a maximum of three persons; if a party fails to appear, the 
board is to proceed. 

Terms of reference are supplied to the board by the minister; under 
federal legislation the terms of reference may be enlarged or amended 
before the board reports, and under Manitoba, New Brunswick, New- 
foundland, Nova Scotia, Ontario and Prince Edward Island a 
either before or after the board reports. 

After the board has reported, in most provinces, the minister may 
ask for reconsideration or clarification, or he may instruct the board to 
deal with new matters. The report of the board is not final until it has 
dealt with any request by the minister and any added terms of reference. 

Introduction of new matters after a board has reported is not 
provided for under the Alberta, Ontario or Saskatchewan Acts. 


The Board’s Report 


By all statutes a conciliation board is given two functions: (1) to 
repeat the efforts of the conciliation officer to assist the parties to come 
to an agreement and (2) to report its “findings and recommendations”, 


implying that the board is to investigate and decide on the merits of the 


issues in dispute. The recommendations may include anything that the 


board considers should be the basis for a collective agreement, including | 


wages and other matters. 


In both the Alberta and Saskatchewan Acts it is specified that the | 


report is to deal with each item in dispute and to state what ought or 


! 
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ought not to be done. Under the Saskatchewan Act reasons for recom- 
mendations, and the separate views of board members where there is a 
disagreement, are invited. 

The Alberta Act is the only one in which retroactivity in con- 
nection with board recommendations is referred to. The award (which 
employees who are affected must subsequently vote to accept or reject) 
may be retroactive to the date of appointment of a conciliation officer, 
or earlier or later than such date. Retroactivity is frequently connected 
with the board’s recommendations in other provinces. In view of the 
time consumed by the conciliation process, this is a sensitive point with 
- trade unions; in first agreements the boards do not have the contract 
expiry dates before them, and even in renewal agreements, the recom- 
mendations may cause monetary gains to begin later than the expiry 
date of a previous contract. 

The report of a majority of the board constitutes the report of the 
board. Failing majority agreement in Ontario, the board simply reports 
this fact to the minister. Minority reports are not required by legislation, 
but in practice they are frequently filed by board members. 

Upon receiving the report of the conciliation board the minister Fed. 36, 37 
forwards it to the parties and has authority to publish it in such manner Mee 
as he sees fit. (In the Ontario Act there is no mention of publication, N.B. 35 
and reports are not published). In Saskatchewan the report is made Ne 
available to any person on request. Ont. 29(5) 

Conciliation board reports and evidence obtained during the pro- ee 
ceedings may not be used in court under the federal, Manitoba, CB 13,14 
Newfoundland, Nova Scotia and Prince Edward Island statutes except 
_ in prosecutions for perjury; the exception does not apply under Manitoba 
legislation. In Manitoba the report may be used as evidence for enforce- 
ment purposes if the parties have a prior agreement to accept the 


| recommendations of the board. 


| Time Limits—The statutory provisions for the time limits within 
_ which conciliation boards have to file reports with the minister are set 
out in Table 11. Extensions of time that may be authorized are also 
shown. The duration of settlements in major collective agreements is 
summarized in Collective Bargaining Review, published by the Canada 
_ Department of Labour. From these reports it is evident that extension 
of time both at the conciliation officer and conciliation board stage is 
the rule rather than the exception. 


Procedures Following the Board’s Report 


The recommendations of a conciliation board report may be 
accepted or rejected by the parties. After the minister has sent the report 
to the parties, negotiations may begin again. Alternatively, after the 
lapse of time that is required under the legislation, a strike may take 
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place and the minister may again assign a conciliation officer to the 
dispute before or after the strike begins; in this case the conciliation 
officer’s services are voluntary as far as the parties are concerned. 
Seven statutes, and the regulations in Saskatchewan, provide for a 
possible agreement of the parties to accept the recommendations of the 
conciliation board before the board reports. If the parties so agree, the 
report then becomes binding and enforceable as a basis for settlement. 
In effect, the parties would be agreeing to arbitration of the dispute. 


TABLE 11—Statutory provisions for time limits for Conciliation Boards 
to Report 


Time within which report 


Sarco has to be filed after Extension of time 
BUENAS conciliation board and authority for it 
is established 
Pederal..: van. gee eee 
Maniteba:s.cr eis. t ae 
New Brunswick..............:... 14 days The parties or the minister. 
Newfoundland.................... 


Ontario (in the construc- 

LOM ANAUSITY) ee 14 days Not exceeding 30 days, 
unless a further extension 
agreed by parties and ap- 
proved by the minister: the 
parties. 


Ontario (other than in the 
construction industry).... 30 days* Not exceeding 30 days, 
unless a further period is 
agreed by parties and ap- 
proved by the minister: the 
parties or the minister at 
chairman’s request. 


Saskatchewan: sise.e 14 days The minister, on request of 
chairman or either party or 
both parties. 


OTA ay lee, day ee eee 14 dayst—exclusive of Sat- 
urdays, Sundays and _ holi- 
days Unanimous consent of all 
parties. 


*After first sitting; if board cannot complete its report within the time permitted, it is to 
report so to the minister; this then becomes the report. 


tAfter terms of reference have been provided to the board. 


Similarly, if the parties agree to accept a conciliation board report 
after it has been made, they must be bound by its recommendations. 
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In Alberta, the procedures required after a conciliation board 
report are unusual. There, an employee vote must be held on the award, 
~or board recommendations, unless there was a prior agreement by the 
- parties to accept the award. After the board report is sent to the parties, 
the minister sets a date for employees directly affected to vote by secret 
ballot to accept or reject its recommendations. A majority of all 
_ employees in the bargaining unit that are at work on the day of the 
_ vote must vote in favour of the recommendations for them to be 
_ accepted. The employer must notify the minister before or on the date 
set for the vote whether he will accept or reject the award. 

There are special provisions for conducting votes in multi-employer Alta. 69 
_ bargaining units for employees and employers and in cases where an 
_ employers’ association is bargaining for a group of employers. The 
vote is conducted by the Alberta Board of Industrial Relations under 
_ the same procedures as for a certification vote. 
| Votes on awards conducted during 1967 in Alberta!® gave a 
varied response; for 50 votes the results were: 

31 awards (62 per cent) rejected by both parties. 

7 awards (14 per cent) accepted by employees and rejected by employers. 

6 awards (12 per cent) accepted by both parties. 

6 awards (12 per cent) accepted by employers and rejected by unions. 
| Obviously, when both parties accept or reject the award, the 
_ bargaining position of either party has not been jeopardized; however, 
_ if the employees accept and the employer rejects the award, this affects 
_ the union’s strategy if a strike is necessary to obtain a settlement.1® 


The Mediation Commission: British Columbia 


The new legislation adopted in 1968 in British Columbia combines 
both the concept of voluntary conciliation and compulsory arbitration, 
| depending on whether or not the Cabinet decides that a dispute may 
adversely affect the public interest and welfare. It is unique in providing 
for a full-time commission, independent of the Department of Labour, 
to deal with labour relations matters. 
Members of the Commission are appointed by the Lieutenant B.C. MCA 

_ Governor in Council for a term not to exceed ten years. The chairman a 
_of the commission is its Chief Executive Officer. Commissioners are not 
to engage in other employment; they must not have financial interests 
in any undertaking under provincial jurisdiction nor accept any gift or 

advantage from any employer or trade union. At present the chairman 
and two commissioners have been appointed, with headquarters estab- 
| lished in Vancouver, B.C. As well as administrative staff, the Com- 
mission is empowered to employ technical experts. An annual report 


15 Alberta Board of Industrial Relations, Quarterly Reports, Oct. 1-Dec. 31, 1967, p. 4. 
16 For comment on the bearing of award votes on strikes and strike votes, see Anton, 
F. R., The Role of Government.... p. 208. 
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B.C. MCA 
43-46 


B.C. MCA 
41, 42(3) 


B.C. 22, 


is to be submitted to the Lieutenant Governor in Council and is to 
include the manner of disposal of disputes referred to the Commission, 
and other matters of public interest or as requested by the government. 

The Act gives the Commission the same powers as the Supreme 
Court for requiring attendance of witnesses or filing of documents. 
Commissioners or their agents have authority to enter any undertaking 
without warrant to investigate matters referred to them, but confidential 
information is not to be divulged unless it is a “public duty” to do so. 
The fine for obstructing an agent of the Commission from carrying out 
his duties is a maximum of $500 or three months imprisonment, or 
both. No employee of the Commission is to be required to give evidence 
in court as to information obtained in the course of his duties. | 

The decision of the majority of members is the decision of the — 
Commission. However, any of its functions may be delegated to one 
or more commissioners; if any decision or order is made by a single 
commissioner, any party to the dispute may appeal, in which case the 
full Commission reviews and determines the matter. 

The Commission may not deal with matters remaining in the 


MCA 38(3) Labour Relations Act (such as certification and unfair practices), and — 


B.C. MCA14 


B.C. MCA 
15-17 


the Labour Relations Board has final authority to decide whether a 
matter comes within its jurisdiction. Disputes arising during the term 
of a collective agreement are still regulated by the arbitration provisions 
of the Labour Relations Act. 

Except for a dispute declared by the government to involve the 
public interest, conciliation is voluntary and, if the parties have bar- 
gained, a strike or lockout may take place after certain preliminary 
steps including a strike vote and notice. There will be referred to in 
the next chapter. If one of the parties does not request the assistance 
of a Mediation Officer, or the minister does not direct the officer to 
inquire into the dispute, it does not come before the Mediation 
Commission. 

When a dispute is not settled after the appointment of a Media- 
tion Officer, the Commission proceeds to hold an inquiry. The parties 
are to be notified and at the same time the Commission forwards a 
statement of matters in dispute, based on the officer’s report, to both 
parties indicating which one is expected to bear the burden of proof for 
each item listed. At the request of either party or on its own motion, 
the Commission may amend the list of items in dispute. 

Afer the hearing, the Commission renders its decision which is 
submitted to the minister and to the parties. This decision is to state 
the terms and conditions of a collective agreement that the Commission 
considered would be fair and reasonable, and to give reasons supporting 
them. 

The parties are not required to accept the decision of the Com- 
mission, but if either before or during a hearing they have agreed in 


Government Intervention During Negotiations | 123 
i a 
writing to do so, the decision has the same effect as a binding collective 
agreement. If at any point in the proceedings the parties reach agree- 
“ment on all matters, the case is ended as far as the Commission is 
concerned. 

On the other hand, if the dispute is deemed either to adversely B.c. MCA 
affect the public interest or to involve employees of the provincial 18-22 
| government or Crown corporations, the Commission is given the powers 
of compulsory arbitration. 

Once such a dispute is referred to the Commission by the Lieu- 
tenant Governor in Council, any strike or lockout becomes illegal, and 
if in progress, must cease within 24 hours of the order empowering the 

Commission to deal with the matter. 

| The decision of the Commission is arrived at in the same manner 
as outlined above, and constitutes a binding collective agreement for 
the term specified, or otherwise for two years. 

It is of interest to note that the terms of reference of the Com- B.C. MCA 39 
_mission are by no means confined to industrial disputes. It is to deal 
_with any matter referred to it by the minister and concerning economic 
growth, labour-management relations, productivity and problems of 
adjustment to technological change within the province. 
| This legislation was enacted after a special study and report on 
_ Swedish labour relations.17 


THE ARBITRATION BOARD: QUEBEC 


The provisions for binding arbitration in the Quebec Labour Code Que. 62-81, 
_are quite distinct from those for second-stage conciliation in other sf 
jurisdictions. 
| At the joint request of the parties the minister establishes an 
arbitration board to deal with a negotiating dispute before or after a 
conciliation officer has been assigned. 
The parties designate their nominees for the arbitration board in 

their application to the minister. Within five days of their appointment, 
the nominees have to agree on a chairman. If they fail to do so, the 
minister selects a chairman from a panel of at least 25 persons that is 
drawn up annually after consultation with the Superior Labour 
Council.18 All board members must be Canadian citizens, of full age, 
and must not have a pecuniary interest in the dispute or be paid agents 
of either party. The chairman has the powers of a judge of the Superior 
Report -of the Hon. Mr. Justice N. T. Nemetz to the Minister of Labour, British 

Columbia. “Swedish Labour Laws and Practices.” (Victoria: Queen’s Printer, 


British Columbia, 1968) 15 pp. 
18 See beginning of this Chapter. 
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Court. The hearings are open to the public unless the board decides 
otherwise. The remuneration of board members is set by government 
regulation. 

Recommendations, and the reasons for these, have to be given in 
the arbitration board’s award. A dissenting report may be filed; if there 
is not agreement among the board members, the chairman’s report 
constitutes the award. At any time before a final award is made, the 
arbitration board may issue a temporary award. 

The award of an arbitration board binds the parties for any period 
up to a maximum of two years with the same effect as if it were a col- 
lective agreement signed by them. | 

Hither party may take court action to enforce an arbitration board 
award, without having to implead the person for whose benefit he is 
acting (a departure from Quebec civil law). 


INTER-JURISDICTIONAL DISPUTES 


Under existing labour legislation an industrial dispute can become 
very complicated if it involves company-wide or industry-wide bargain- 
ing when employees come under more than one jurisdiction. This type 
of bargaining is not as far advanced in Canada as in the United States 
and many European countries, though it does occur in major industries 
such as coal mining, meat packing, oil and transport. 

The impediments to bargaining procedures on an ihterproviner™ 
basis begin with the certification of bargaining agents; this is an ex-— 
clusive jurisdiction of either the federal or a provincial labour relations | 
board, as the case may be. The prevalent pattern is to certify bargain-. 
ing agents on a single plant basis,? as noted earlier. 

When conciliation is compulsory before a legal work stoppage | 
can take place, further problems may arise. Conciliation officers of the’ 
departments concerned may co-operate in an interprovincial dispute; | 
nevertheless, there are obvious geographic limitations to effective partic- 
ipation if the dispute extends across Canada. In all provinces except 
British Columbia, Nova Scotia, Saskatchewan and Quebec, second- 
stage conciliation may be required; the ministers have discretion to 
appoint or not appoint a conciliation board. Should separate concilia- 
tion boards be established in each province, it is unlikely that there 
would be uniformity among the recommendations of the various boards. 
Finally, procedures for acceptance or otherwise of board reports, and 
the time periods that must elapse before legal strikes may take place, | 
vary among the jurisdictions. ! 


1° See Part I, Chapter 3, ‘““Multi-Employer Units.” 
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These problems have been recognized in provincial legislation of B.c. 83 
two provinces, but only for two industries; coal mining and meat ee Us 
packing. 

In the British Columbia Labour Relations Act the Lieutenant 
Governor in Council has authority to make regulations so that the 
_ province may co-operate with federal and other provincial jurisdictions: 


for the purpose of dealing with labour relations on a federal or inter- 
provincial basis in the meat packing and coal mining industries. 


It would seem that such authority in British Columbia would not extend 
to settlement of negotiating disputes. 
| In Alberta the Lieutenant Governor in Council may order that 
the labour relations part of the Alberta Labour Act be suspended and 
that the federal Industrial Relations and Disputes Investigation Act be 
substituted with respect to employees of these two industries (meat 
| packing and coal mining), and may enter into an agreement with the 
federal authorities for the administration of the federal Act in the event 
| of a dispute. 


| The Meat Packing Industry 


The provisions of the two Acts just mentioned have not been used 
when disputes have occurred in the meat packing industry. 

In Alberta, despite endeavours of the predominant union in meat 
packing to have the industry placed under federal jurisdiction, the 
provision has been inoperative and the industry remains under provincial 
_ jurisdiction. 
| In British Columbia and Ontario in the past the ministers have 
co-operated by appointing the same conciliation boards. 

From a study?° of negotiations over 20 years between the “big 
three” meat packers and the union (Canada Packers, Burns, Swift 
| Canadian, and the United Packinghouse and Allied Workers’ Union*), 
it is clear that provincial jurisdiction has caused many difficulties when 
the parties have been unable to reach settlements by direct negotiations. 

Since 1946 the three companies and the union have been bargaining 
on a national or chain basis, and signing one agreement covering the 
plants of each of the three chains. Faced with differing forms of ae 
ciliation required in seven of eight provinces, in 1947 the union declined 
to use the machinery and a three-week strike followed that involved 


*® Craig, A. W., “The Consequences of Provincial Jurisdiction for the Process of 
Gompany-Wide Collective Bargaining in Canada: A study of the ectcaeonr 
Industry” (Unpublished PhD thesis, Cornell University, June 1964; copy on file in 
the Canada Department of Labour Library). 

21 Now called the Canadian Food and Allied Workers Union, after merger with the 
Amalgamated Meat Cutters and Butcher Workmen of North America. 
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14,000 workers in 47 plants. Although the Ontario premier tried to 
arrive at a joint conciliation approach with other provinces, this was 
not achieved. In five provinces the strike was declared illegal; subse- 
quently, in Quebec all locals of the union were decertified. The strike 
was eventually settled by direct negotiations in one chain and by volun- 
tary arbitration of outstanding issues in the other two. 

When the next impasse occurred in 1954, two chains (Canada 
Packers and Burns) agreed with the union on a formula to use con- 
ciliation in Ontario that met the minimum requirements in the other 
provinces to effect a settlement that would be national in application. 
The Ontario labour minister tried to get other provinces to agree to . 
appoint one conciliation board for all, but only a minority of the 
provinces agreed with the proposal. Fortunately, a settlement was 
reached from conciliation that took place in Ontario. 

In 1958 much the same thing happened. In only two provinces, 
Ontario and British Columbia, was the appointment of one conciliation 
board agreed upon. This resolved the dispute in the Canada Packers 
chain, and settlements followed in the other provinces without con- 
ciliation. | 

In the 1964 round of negotiations yet another approach was tried 
by the parties, using mediation provisions adopted in 1960 in Ontario 
and in 1962 in Manitoba.” 

Craig came to three main conclusions: (1) that effective third- 
party intervention in disputes such as those involving the three large 
chains in the meat-packing industry is difficult because the conciliation 
requirements vary among the provinces, (2) that the union party is 
practically prohibited from conducting an effective strike and (3) that 
the basis of settlement is likely to be affected by the process. He sug- © 
gested that the solution lies in placing the industry under federal 
jurisdiction. | 

In the 1966 round of negotiations the parties chose a single 
mediator, H. Carl Goldenberg, Q.C., and for the first time this form of 
conciliation was approved in all the jurisdictions concerned. 


The Trucking Industry 


Since 1961 the federal and Ontario departments have instituted 
joint conciliation proceedings in a number of disputes involving the 
trucking industry.?* 


22 See Section on ‘‘Mediation” later in this Chapter. 

23 Disputes have involved: 1961, car hauling companies with Judge H. C. Arrell as 
chairman of the boards; 1962, general freight agreement with Judge J. C. Anderson 
acting as chairman; 1962, northern general agreement with Judge R. W. Reville as 
chairman; 1964, car hauling companies, settled by federal and provincial conciliation 
officers; 1965, freight agreement settled after a strike following report of conciliation 
board with Judge J. C. Anderson as chairman. Latest agreements renewed in direct 
negotiations between the parties. Information supplied by the Industrial Relations 
Branch, Canada Department of Labour. 
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The parties—the Motor Transport Industrial Relations Bureau of 
Ontario and the Teamsters’ Union—made a joint request to the two 
governments for a common approach to their problems. This resulted 
in both a federal and a provincial conciliation officer being appointed 
to mediate disputes together. 

It was also agreed by the departments that two conciliation boards 
would be appointed if necessary, but the boards would have identical 
members nominated by the parties. The report of the board would go 
to both ministers and would be released simultaneously by both minis- 
ters, costs of the conciliation being shared. 


PRIVATE MEDIATION 


An alternative to intervention by a conciliation officer or a board 
appointed by the government is provided for in Manitoba and Ontario 
with the use of a “mediator” named jointly by the parties. 


In these two provinces, if there is an obligation to bargain or py i 
bargaining has commenced and the parties reach an impasse they may o9,; 14, 30, 


jointly advise the minister that they have agreed upon a mediator whom 
they wish to conciliate the dispute. In Manitoba, the minister shall then 
appoint the designated mediator, and in Ontario, he may then do so 
before either appointing or declining to appoint a conciliation board. 

The duties of mediators in both provinces combine those of con- 
ciliation officers and conciliation boards. They are vested with the 
same powers as conciliation boards, and report in the same manner and 
within the time applicable to boards. 

In 1966, both the Manitoba and Ontario Acts were amended 
to provide for the remuneration of mediators by the governments; 
formerly, the parties had assumed this expense. Apparently, this was 
done to encourage the parties to make more use of mediators of their 
own choice and so indicate the positive desire of both sides to reach a 
settlement. 

The extent to which mediators have been used in dispute settle- 
ments affecting major employers is indicated in Table 6. From 1964 to 
1967, 12 disputes involving 123,640 employees were settled by media- 
tors, but this represented only 1 and 5 per cent respectively of the total, 
so that it appears the use of private mediators has been rather limited 
up to this time. _ 


THE INDUSTRIAL INQUIRY COMMISSION 


; : ee ‘ ' j d. 56 
Another type of government intervention in industrial disputes is ee ney 


Man. 39 


under the federal and six provincial Acts. The commissions may be a 


by industrial inquiry commissions. Such commissions are provided for 


83(2) 


established by the ministers to make inquiries and report recommenda- ns, 53, 60 


tions at any stage of an industrial dispute. They might be said to supple- P-E-I. 51 
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Fed. 56(2) 
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ment rather than to supplant the other conciliation procedures. The 
appointment of an industrial inquiry commission is not compulsory 
before a legal strike may take place. 

The provisions governing industrial inquiry commissions are simi- 
lar in all seven Acts. The federal Act will suffice to illustrate when a 
commission may be established and the commission’s function: 

The Minister may either upon application or of his own initiative, where 
he deems it expedient, make or cause to be made any inquiries he thinks fit 
regarding industrial matters, and may do such things as seem calculated 
to maintain or secure industrial peace and to promote conditions favourable 
to settlement of disputes. 

For any of the purposes of subsection (1) or where in any industry a 
dispute or difference between employers and employees exists or is appre- 
hended, the Minister may refer the matters involved to a Commission, to be 
designated as an Industrial Inquiry Commission, for investigation thereof, 
as the Minister deems expedient, and for report thereon; and shall furnish 
the Commission with a statement of the matters concerning which such 
inquiry is to be made, and, in the case of any inquiry involving any particular 
persons or parties, shall advise such persons or parties of such appointment. 

The Prince Edward Island statute stipulates that the minister is not 
to refer a dispute to an industrial inquiry commission until a concilia- 
tion board has submitted its report to him. In all jurisdictions, an in- 
dustrial inquiry commission may consist of one or more members, but 
in practice there is usually only one appointee. The commission has all 
the powers of a conciliation board, though conciliation of the dispute 
is not stated as a function of the commission. Recommendations only 
are called for in the report, which has to be made within 14 days of 
appointment—or longer if the minister so allows. 

Industrial inquiry commissions have been appointed to investigate 
other matters as well as bargaining disputes. During World War II the 
federal government used them to investigate complaints about dis- 
crimination against union activities. The recommendations of their re- 
ports were often followed by enforceable orders issued by the minister. 

It is contemplated under the Acts that a report of an industrial 
inquiry commission is of public interest, and with one exception, publi- 
cation of the report is required. The exception is the Act of Prince 
Edward Island, which makes no mention of publication. 

In some provinces industrial inquiries have been made under the 
Inquiries Acts or by appointment of royal commissions. For example, 
the report of the royal commission in Ontario, which was established 
in 1961 to inquire into labour relations in the construction industry,74 


preceded significant amendments to the labour relations Act applying to 
that industry. 


** Ontario. Royal Commission on Labour-Management Relations in the Construction 
Industry (Toronto, 1962—report of Commissioner H. C. Goldenberg). 
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From 1948 to 1967 the federal government has established 39 
industrial inquiry commissions; among other disputes, these have in- 
vestigated major ones in shipping, longshoring and grain handling.?5 
In most cases the Commissions were established after conciliation pro- 
cedures had been completed and the employees were on strike. Similar 
circumstances have led to the appointment of commissions in provincial 
disputes thought to be of sufficient magnitude in the public interest. 

In July 1962 Mr. Justice T. G. Norris was appointed Commis- 
sioner by the federal government to conduct an inquiry into the disrup- 
tion of shipping on the Great Lakes. His report?® led to the enactment 
of the Maritime Transportation Unions Trustees Act in 1963 by which 
five unions were placed under trusteeship.?” 

In 1964 Mr. Justice S. Freedman was appointed Commissioner 
after a walkout of some 2,800 union members of the running trades on 
the Canadian National Railways. The strike erupted over changes in 
work schedules due to run-throughs at two points. The matter was 
studied for a year before the Commissioner issued his report. It con- 
tained new concepts of management obligations to negotiate or arbitrate 


*5 For examples see: 

Dispute between United Grain Growers and four other western grain elevators 
and Local 333, Grain Workers’ Union. The conciliation board which reported on the 
many monetary and other issues in dispute failed to settle it and a strike ensued in 
June, 1965. Dr. Neil Perry, Vancouver, was appointed as a commissioner to mediate 
the dispute; setthkement was reached in August, 1965. Conciliation board report sum- 
marized in the Labour Gazette, LXV, No. 6, June, 1965, p. 527. 

Dispute between Shipping Federation of Canada and International Longshore- 
men’s Association in three Quebec ports. Judge René Lippé of Montreal was ap- 
pointed commissioner in May, 1966, while a strike was in progress. In the settle- 
ment reached, there was a recommendation that a further commission be appointed 
to inquire into working conditions. Mr. L. A. Picard, Montreal, director of the 
Business Administration Department of the University of Montreal was so appointed 
in June, 1966. His report dealt with the size of gangs and work methods, rotation of 
gangs, a new job security fund and other matters. Summarized in the Labour Gazette 
LXVIII No. 1, January, 1968, p. 2. 

Dispute between several stevedoring companies of British Columbia ports and 
longshore foremen. When the Canada Labour Relations Board rejected the applica- 
tion of Local 514 of the International Longshoremen’s and Warehousemen’s Union 
to be certified as bargaining representative for the foremen on ground that they were 
supervisory personnel, the foremen struck and the longshoremen refused to cross 
their picket line. Subsequently the companies refused to employ the longshoremen. 
One of the terms of settlement reached in December, 1966, was that another com- 
mission be appointed to inquire into the dispute more fully to prevent future diffi- 
culties. Justice C. Rhodes Smith was appointed chairman of a three-man commis- 
sion. The commission, while confirming the exclusive authority of the Canada 
Labour Relations Board to determine the bargaining unit, agreed that the foremen 
had legitimate grievances which must be solved. Summarized in the Labour Gazette, 
LXVII, No. 6, June, 1967, p. 354. 

26 Canada. Industrial Inquiry Commission concerning Matters relating to the Disruption 
of Shipping on the Great Lakes, the St. Lawrence River System and Connecting 
Waters (Ottawa: Queen’s Printer, 1963—report of Mr. Justice T. G. Norris, Com- 
missioner). 

27 Statutes of Canada, 1963, c.17. See also Canada Department of Labour, Annual 
Report: 1964, p. 4, 1967, p. 9, 1965, p. 2. 
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changes in working conditions with the union during the life of an 
agreement, even though the matters in dispute were not covered by 
the agreement.?® 


* Canada. Industrial Inquiry Commission on Canadian National Railways “Run- 
Throughs” (Ottawa: Queen’s Printer, 1965—report of Mr. Justice S. Freedman, 
Commissioner). Summarized in the Labour Gazette, Vol. LXVI, Jan.-Feb./1966, p. 4. 
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Chapter 4 


STRIKES AND LOCKOUTS 


Before a legal work stoppage may take place, the conciliation pro- 
cedures just described must be completed. Though varying somewhat 
under each jurisdiction, the legality of a work stoppage will depend 
on this, and on a number of other conditions: 


1: 


2. 
2. 


4, 


=i 


Is an application for certification pending, or have bargaining rights 
been acquired by the union? 

Have conciliation procedures been completed? 

Have the parties agreed to accept the conciliation recommendations 
before or after receipt of the report? 

If a strike vote is required, has this been taken and has the necessary 
majority authorized strike action? 

Is a collective agreement in effect? 


Before dealing with these conditions, it is important to know what 
constitutes a work stoppage. | 


STATUTORY DEFINITIONS 


In the federal, New Brunswick and Newfoundland Acts, a strike Fed. 2p 
is defined as: 


a cessation of work or refusal to work or to continue to work, by employees B.C. MCA 
in combination or in concert or in accordance with a common under- 
standing. 


Similarly in the Quebec Act, a strike is defined as: 
the concerted cessation of work by a group of employees. 
In the Alberta, British Columbia, Nova Scotia and Manitoba Acts, P-E.L Ip 


. . : u 
there is included in the definition the purpose of the cessation including 


the purpose of ‘sympathy’ strikes: 
for the purpose of compelling their employer to agree to terms or conditions 
of employment, or to aid other employees in compelling their employer to 
agree to terms or conditions of employment. 


In 1968 by amendments to the Nova Scotia Act, further elabora- 


tion was added by defining a “work stoppage” as: 


any discontinuance or cessation of all or any substantial part of the normal 
work or activity carried on by an employer and employees represented by 
a trade union caused by (a) a lockout or a strike prohibited by this Act 
or by a collective agreement that is in force; or (b) a jurisdictional dispute. 


Alta. 55(1)i 
B.C. 2(1); 


2(1) 
Man. 2(1)p 
N.B. 1(1)p 
Nfid. 2(1)p 
N.S. 1q 
Ont. 1(1)i 


e. 
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Que. 96 


N.S. 5(2) 
Nfid. 5(8) 
PIE. 5Q) 
B.Ceo7()b 


Fed. 2(1) (1) 
Alta. 55(1)h 
BC 2(1), 
MCA 2(1) 
N.B. 1(1)1 
N.S. Im 
Nfld. 2(1) (1) 
P.EI. 1(1) 


Man. 2(1) (1) 


Ont. 1(1)g 


Que. li 


Nfld. 4(4) 
Sask. 9(1)i 
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New procedures were introduced for dealing with illegal work stoppages 
which will be given later in this chapter. 

In three Acts, by definition, a slowdown is considered the same 
as a strike. The Manitoba strike definition includes: 


[a refusal] to continue the standard cycle or normal pattern of operation 
in place of employment by employees. 


And the Ontario and Prince Edward Island definitions include: 


a slowdown or other concerted activity on the part of employees designed 
to restrict or limit output. 


Slowdowns are also dealt with under the Quebec Act, along with 
strikes and lockouts; they are governed by the same prohibitions. 

It is an unfair practice in Nova Scotia, Newfoundland and Prince ~ 
Edward Island for any union, or person acting on the union’s behalf, to: 


support, encourage or engage in any activity that is intended to restrict or 
limit production. 


The same prohibition is included under the British Columbia statute, 
with prohibition for certain other illegal practices. The applicable © 
penalties in these four cases differ from those for illegal strikes. 
In the Saskatchewan Act neither a strike nor a lockout is defined. 
Seven Acts are identical in defining a lockout: 
lockout includes the closing of a place of employment, a suspension of work 
or a refusal by an employer to continue to employ a number of his em- 


ployees, done to compel his employees, or to aid another employer to 
compel his employees, to agree to terms or conditions of employment. 


To this definition, the Manitoba Act adds: 


a substantial alteration in the standard cycle or normal pattern of operation. 


The same general definition is followed under the Ontario Act: 


to compel or induce his employees, or to aid another employer to compel 
or induce his employees to refrain from exercising any rights or privileges 
under this Act or to agree to provisions or changes in provisions respecting 
terms or conditions of employment or the rights, privileges or duties of 
the employer, an employers’ organization, the trade union, or the employees. 


In the Quebec Act a lockout is defined as: 


the refusal of an employer to give work to a group of his employees in 
order to compel them, or the employees of another employer, to accept 
certain conditions of employment. 


Under the Newfoundland and Saskatchewan Acts it is an unfair 
practice for an employer or person acting on his behalf: 


[to] threaten to shut down or move a plant or any part of a plant in the 
course of a labour dispute. 
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INCIDENCE 


In practice lockouts are rare. They are not listed separately in 
Canadian government statistics on work stoppages that include both 
strikes and lockouts, and the reason is stated as follows: 

The developments leading to work stoppages are often too complex to make 

it practicable to distinguish statistically between strikes on the one hand 

and lockouts on the other. However, a work stoppage that is clearly a 

lockout is not often encountered.’ 

From 1945 to 1966 time lost because of strikes and lockouts ex- 
ceeded 0.3 per cent of the total estimated working time of the non- 
agricultural paid labour force in only two years, 1946, and 20 years 
later, in 1966. Time lost in 1946 was 0.54 per cent and in 1966, 0.34 
Percont> 

Data for Saskatchewan are of particular interest, since there are 
fewer restrictions on work stoppages there than elsewhere. From 1945 
to 1966 time lost in man-days worked by non-agricultural wage and 
salary earners because of strikes, including those of employees under 
federal jurisdiction, was less than 0.15 per cent—except in 1954 when 
it amounted to 0.16 per cent.® 

Table 6 shows that out of a total of 1,101 settlements reached 
from 1964 to 1967, only 121, or 11 per cent, were reached after work 
stoppages. Table 7 shows that out of a total of 684 settlements, which 
were not concluded by direct bargaining but became disputes, these 121 
settlements after a work stoppage represented 18 per cent of the total, 
and involved one quarter of all employees affected.‘ | 


FACTORS DETERMINING LEGALITY 
Bargaining Rights 


A union gets bargaining rights either through certification or by 
voluntary recognition, and it is clear that, under all Acts except that of 
Saskatchewan, a union must have acquired these rights before it can 
legally engage in a strike. 

A strike or lockout is prohibited in Saskatchewan while any ap- Sask. 9(1)j, 
plication, including one for certification, is pending before the labour (2)b 
relations board. 

The link between certification, bargaining rights and legal work 
stoppages is restated in sections of the other ten Acts dealing with 
strikes and lockouts. 


1 Canada Department of Labour. Strikes and Lockouts in Canada, 1963 (Ottawa: 
Queen’s Printer. Cat. No. L2-1/1963) p. 35. 

2 Ibid., 1966, Table 1, pp. 9-10. 

8 Saskatchewan Department of Labour, Annual Report: 1966-67, p. 43. 

4 For a comparison of the Canadian strike experience with that of other countries 
see Ross, A. M., and Hartman, P. T., Changing Patterns of Industrial Conflict (New 
York: Wiley, 1960) pp. 161-71. 
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By the federal, New Brunswick and Newfoundland Acts, employees 
are prohibited from taking part in a strike unless they are in a unit for 
which there is a bargaining agent. Under these same Acts and those of 
Manitoba, Nova Scotia and Prince Edward Island, the union must have 
bargaining rights before declaring a strike, and in Prince Edward Island 
only officers of a certified union may request the minister to conduct the 
vote that must precede a legal strike. 

A strike is not legal in Quebec unless the union is certified or 
recognized. 

No employee in Alberta is to strike, if notice to bargain has been 
served by the union, until conciliation is completed and other procedures 
have been met; nor may a union be certified if in the opinion of the © 
labour relations board any memberships were secured through picketing 
the place of business of the employer involved or elsewhere. If recogni- 
tion of a union is a direct result of picketing, any agreement signed 
subsequently is not valid under the Act. On the other hand, if a legal 
strike or lockout is in progress, no application may be made to revoke 
the certification of the union without the consent of the labour rela- 
tions board. 

In British Columbia a union or person affected by a certification 
application may not legally strike while the application is pending 
before the labour relations board. 

The new mediation procedures have removed many of the previous 
restrictions on strikes and lockouts. At present there are only four 
requirements to be met before a work stoppage becomes legal. These © 
are: 

(1) The parties must have met and commenced to bargain but have failed 

to conclude a collective agreement; 

(2) The union must conduct a strike vote and secure majority support, 
and, where more than one ea eoye! is involved, a lockout vote must 
be held; 

(3) Either the trade union or the SR ene as the case may be must 
give the other party 72 hours notice as to when the work stoppage 
will take place; 

(4) If a mediation officer has been appointed at the request of either party 
in the dispute, the trade union and employer(s) must await advice 
that the mediation officer has reported to the Mediation Commission. 

Similarly, in Ontario an employee may not legally strike until there 
is a bargaining agent entitled to give notice for bargaining on his behalf, 
and such notice has been duly given. 

Lockouts are forbidden under the Alberta, British Columbia and 
Ontario Acts until the bargaining obligations applying to employers 
have been met. 

Employers must not cause a lockout while an application for 
certification by a union is pending before the labour relations board 
under federal, British Columbia, New Brunswick, Newfoundland and— 
as mentioned previously—Saskatchewan legislation. 
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In Quebec a lockout is illegal until the union has acquired the right Que. 97 
to strike (one of the requisites being union recognition. ) 


Conciliation Requirements 


When a Legal Strike or Lockout May Begin—Owing to the 
differences in conciliation and post-conciliation procedures required 
under the eleven statutes, it is not possible to tabulate comparisons in 
terms of days to show when legal work stoppages may commence. The 
requirements are similar under three Acts only. 

Under the federal, New Brunswick and Newfoundland statutes, a Fed. 21 

union may not take a strike vote nor call a strike, and an employer may N-B.20 

not lock out, until seven days have elapsed after receipt of a conciliation 
board report by the minister; or until 15 days have elapsed after either 
party has requested the minister to appoint a conciliation board, and 
the minister has advised the parties that there will be no board or has 
not invited the parties to nominate board members. 

In Alberta, an employee is not to strike nor an employer to lock Alta. 94(1), 
out until 14 days after a government-supervised vote (on a date set a a 
by the minister) has been held on the award of a conciliation board— 
unless a conciliation officer was not appointed at the outset of the dis- 
pute. Since a government-supervised strike vote must also precede a 
strike, and two working days notice of a work stoppage must be given 
by one party to the other, these steps would have to be accomplished 
within 14 days after the vote on the award to permit a legal strike to 
commence at such time. | 

In Manitoba a strike vote, strike authorized by a union or partic- Man. 21, 23 
ipated in by an employee, and any lockout by an employer is prohi- 
bited unless one of the following conditions has been met: 

1. Seven days have elapsed after a party has asked the minister to instruct 


a conciliation officer to confer with the parties in the dispute and no 


officer has been appointed. 
2. Seven days have elapsed after a conciliation officer has reported to 
the minister and the parties have not been advised that a conciliation 


board will be appointed. 
3. Seven days have elapsed after the minister has received the report of a 


conciliation board or of a mediator. 

Nova Scotia legislation prohibits a strike vote, a strike by a union NS. 21 
or employees, and a lockout by an employer until 21 days after a con- 
ciliation officer has reported to the minister, or until seven days after a 
conciliation board (if established) has so reported. The union must 
hold a strike vote before a strike. 

In Ontario a legal work stoppage may commence seven days after Ont. 54(2), 
the report of a conciliation board or mediator is released to the parties, pee 
or 14 days after the minister has informed the parties that there will be 
no board of conciliation. Prohibitions against aiding or abetting unlaw- 
ful strikes or lockouts extend to unions and councils of unions, em- 


136 


Ont. 58a, 
65(4)b 


PAE 385 
41(3) 


Que. 42, 43, 
46, 97 


Sask. 9(1)j, 
(2)b, (3) 


Sask. 23A 


Settlement of Industrial Disputes 


ployers and employers’ organizations, and no person is to do any act 
if he knows or ought to know that as a probable and reasonable conse- 
quence some other person will engage in an unlawful work stoppage. 

A union in Ontario is prohibited from suspending, expelling or 
penalizing anyone who refuses to engage in an unlawful strike; after 
investigation of a complaint over such alleged action, the board may 
declare any penalty void.® 

In Prince Edward Island a strike vote or a work stoppage is unlaw- 
ful before conciliation proceedings have been completed and complied 
with; in effect, this means until the parties have received a report from 
a conciliation board. In addition, a strike may not take place until seven 
days after the results of a government-supervised strike vote have been 
mailed to the officers of the union, or until after 15 days of such mailing ~ 
if a public utility is involved. 

The date when a legal work stoppage may start in Quebec depends 
on whether a first agreement or a renewal agreement is in dispute. For a 
first agreement, it may commence 90 days after the minister has been 
advised by the parties that bargaining has broken down. For a renewal 
agreement, it may commence 60 days after the minister has received the 
same advice. (Within these same periods, a conciliation officer will be 
endeavouring to effect a settlement). However, if the parties make a 
joint request for a board of arbitration to settle the dispute with a 
binding award, no work stoppage is permitted. An employer may not 
cause a lockout until the union has acquired the right to strike—that is, 
the same time limits and conditions apply to employers as to unions. _ 

We have already noted that a work stoppage in Saskatchewan is 
prohibited and classed as an unfair practice while any application is 
pending before the labour relations board; the same prohibition applies 
from the day a conciliation board is established until the day on which 
the minister receives its report. 

Before 1966 this was the only jurisdiction in which no restriction 
was placed on work stoppages during the life of the agreement. Since 
then, if the parties have agreed to settle all disputes that arise during the 
term of the agreement by arbitration, they must accept the arbitrator’s 
decision as final and binding; there is a provision that the award may be 
enforced by court action. 

Apart from these situations there is no restriction on work stop- 
pages in Saskatchewan. 

The Binding Effect of Acceptance of a Conciliation Report—lIf the 
parties have agreed to accept the recommendations of a conciliation 
report (in British Columbia, the report of the Mediation Commission 
and in Quebec the report of an arbitration board) no legal work 
stoppage may take place either before or after its receipt. 


Compare with s.80(8) of the Alberta Act that is discussed in Part II, Chapter 3, 
“Other Unfair Practices vis-a-vis Employers.” f 
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In Nova Scotia, where a vote of both employees and employers N.S. 24(2) 
(no provision is made for government supervision of such a vote) has 


favoured acceptance of a conciliation board report, a work stoppage 
is illegal. 


Required Voting Preceding a Strike 


Under five provincial statutes it is required that a strike vote of Alta. 94(4), 
employees must precede a legal strike. In Alberta and Prince Edward aoe an 95 
Island, such votes are government-supervised; in British Columbia, N-S.24(3) 
Nova Scotia and Saskatchewan, supervision is by the union. arr ena 
| Two statutes, those of Alberta and British Columbia, require that, Sask. 9(2)d 
after an affirmative strike vote, the strike must take place within a cer- 
tain time limit—one year in Alberta and three months in British 
Columbia. The same applies for lockout votes involving multi-employer 
disputes in Alberta. 

In all cases the voting is by secret ballot and confined to eligible 
employees in the unit affected. 

The supervising agency in Alberta is the labour relations board. 
Procedures are similar to those for certification voting; they include 
such matters as the compilation of lists of eligible voters, physical vot- 
ing arrangements and the authority to prescribe the form of ballot. 

In Prince Edward Island the minister is responsible for fixing the 
time and conditions for a strike vote after an application by the officers 
of a certified union. 

All employees in the unit affected, regardless of membership in the 
union, are entitled to vote in the five provinces; however, in Prince 
Edward Island, employees, to be eligible to vote, must have been em- 
ployed by the employer involved for three months preceding the date of 
the strike vote, and in Saskatchewan the provision refers to a vote of 
employees who would be called out in the proposed strike. 

For a strike to be valid under the Alberta, Nova Scotia and Prince 
Edward Island Acts, a majority of all employees in the unit affected 
must vote in favour of strike action. 

In British Columbia a majority of those employees in the unit 
who cast ballots is sufficient to authorize a strike. 

For a strike to be valid in Saskatchewan, it must be authorized 
by a majority vote of the eligible employees who would be called out 
on strike. 

The result of confining a strike vote to employees in the unit 
affected, and of requiring an affirmative vote from a majority within 
that unit, has a significant bearing on collective bargaining where more 
than one employer and one union are involved, or where there is more 
than one unit within a company. (Legislative impediments to company- 
wide and industry-wide bargaining have already been noted.°) 


6 See Part III, Chapter 3 ‘“Inter-Jurisdictional Disputes.” 
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Two cases that resulted in litigation will serve as illustrations. 
The first involved an employers’ association in Alberta:’ In 1963, 
bargaining was carried out between an association of electrical 
contractors with 24 employer members and a local of an inter- 
national union on behalf of members in all the shops. Following 
the report of a conciliation board, votes were conducted in each shop 
by the Alberta Board of Industrial Relations on the recommendations 
(award) of the report. All employers accepted the award. Of the 
employees, seven units out of 24 accepted the award. These seven 
were then not eligible to vote on a strike or to strike. Subsequently, 
17 strike votes were conducted in the remaining shops; nine favoured 
a strike and eight were against. Eventually, employees in all 24 shops 
went out on strike. In a court action brought by the employers 15 of | 
the strikes were declared illegal due to conflict between the votes and 
strike action in those units. 

In 1964 and 1968 amendments were made to the Alberta Act so 
that now, with the agreement of the parties involved, employees of 
more than one employer who are affected by a conciliation board 
award may vote on the award as one unit. However, if one employer ~ 
had advised his association that he would not be bound by a resulting 
agreement, his employees are to vote as a unit separate from the rest. 

The second case involved a retail firm in Nova Scotia:® The union 
held separate certifications for the office staff and the sales staff of the 
company. The union conducted a combined strike vote in the two 
units; a strike followed immediately. Several days, later in an attempt 
to conform with the strike vote requirements of the Act, a second vote 
was taken in each unit. By this time some employees had been replaced 
and the union did not receive a majority authorization for the strike in 
one of the units. An injunction was granted against picketing; damages 
against individuals were later awarded in court. An appeal by the union 
against the decision was dismissed. Among other things, it was held 
that a combined strike vote of employees in two bargaining units, 
although involving the one union and the one employer, was not in 
compliance with the provisisions of the Act. Because of this, as well as 
on other grounds, the strike was illegal. 

A study of the experience with government-supervised strike votes 
in Alberta and British Columbia was made for the years 1954 to 
1960.9 The study showed that 80 per cent of the eligible employees in 
Alberta,!° and 86 per cent of the employees who voted in British 


7 Association of Calgary Electrical Contractors et al. v. Electrical Union Local 254, 
International Brotherhood of Electrical Workers ef al., (1963) 40 D.L.R. (2d) Part 
9, p. 907. Summarized in the Labour Gazette, LXIV: 219-20 (March 1964). 

* Jacobson Bros. Ltd. v. Anderson et al. (1962) 30 D.L.R. (2d) Part 10, p. 733 and 
(1963) 35 D.L.R. (2d) Part 10, p. 746. Summarized in the Labour Gazette, LXII: 
446-8 (April 1962) and LXIII: 506-7 (June 1963). 

® Anton, F. R., The Role of Government..., pp. 201-20. 

8 bids De 201. 
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Columbia,'! were in favour of strike action. After the strike votes 
were held, however, a considerable proportion of disputes were settled 


without a work stoppage. Strike votes are no longer supervised by the 
government in British Columbia. 


Voluntary Voting Preceding a Strike 


In the other six jurisdictions where a strike vote is not a statutory 
requirement either by constitutional requirement or by practice, the 
unions generally take a vote of employees prior to a strike when an 
interests dispute is involved.!? 

The federal, New Brunswick and Newfoundland Acts prohibit the 
taking of a strike vote by a union until conciliation procedures are 
completed.1* 

In Manitoba and Ontario a strike vote is not a statutory require- Man. 21(3)- 
ment, but if a union conducts one it must be by secret ballot. : 

In the Manitoba Act it is specified that the voting constituency is 
to be the bargaining unit represented by the union that conducts the 
strike vote; also, there is provision for the final settlement of any dispute 
about the eligibility of voters by the labour relations board. Regardless 
of the result of the vote, it is stated in the Act that the union is not 
bound to proceed with any course of action indicated by the results. 
(In any jurisdiction, a work stoppage may be averted by the resumption 
of negotiations or conciliation despite an affirmative strike vote; if the 
vote is negative it is unlikely that a union would proceed with strike 
plans. ) 


Ont. 54(3) 


Required Voting Preceding a Lockout 


In two of the five provinces where strike votes preceding a strike 
are required, lockout votes of employers (where more than one is in- 
volved in the same negotiations) are also required. 
In Alberta, if an interests dispute evolves when there is a collec- ae 
tive agreement in force signed by more than one employer, a lockout 
is prohibited until the labour relations board has conducted a secret vote 
of all employers and a majority has authorized a lockout. But if an 
employers’ association represents a number of employers, the associa- 
tion may be deemed for conciliation and post-conciliation purposes to be 


a single agent. | 
There is also provision in the British Columbia Act for a lockout B.C. MCA 26 

vote by employers who are parties to the same collective agreement. 

The vote is to be by secret ballot and a majority must authorize any 


PrLivid.ep. 219; $C 21 
12 Anton, F. R., The Role of Government..., P. . Lae ae . 
13 See Section “When a Legal Strike or Lockout May Begin” earlier in this Chapter. 
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lockout. As with a strike, any legal lockout must start within three 
months of an affirmative vote, and the union must be given 72 hours 
notice. 


The Effect of an Agreement 


By ten Acts, work stoppages are prohibited during the term of a 
collective agreement. The resolving of rights disputes about the inter- 
pretation and application of an agreement is discussed in the next 
chapter. 

The strike and lockout sections of six statutes (federal, Manitoba, 
New Brunswick, Newfoundland, Nova Scotia and Prince Edward . 
Island) are similar in stating that no employer is to cause a lockout, 
no bargaining agent that is a party to the agreement is to call a strike, 
and no employee is to strike during the term of an agreement; the same 
intent is implicit in the wording of the applicable section in the Quebec 
Act. Should a collective agreement provide for negotiations to revise 
any part of the agreement during its term, by these seven statutes the 
parties are required to follow the same procedures as for a renewal 
agreement: conciliation as required must be completed and the pre- 
strike conditions met. 

In Alberta the prohibition against work stoppages during the term 
of an agreement is in the statutory provisions for the final settlement of 
rights disputes. 

No mention is made in the British Columbia Act about procedures . 
for the parties to follow concerning revisions during the term of the 
agreement. A case in point!* arose in 1960 and was heard by Mr. 
Justice T. G. Norris of the British Columbia Supreme Court: A two- 
year agreement that contained a wage opener clause was in effect; if 
agreed upon by the parties, the clause would become operative at the 
end of the first year of the contract term. The parties could not agree 
on any wage revision, and a conciliation officer was appointed by the 
minister. When the conciliation officer’s report was sent to the parties, 
the union rejected it. They advised the minister so and requested him 
to conduct a strike vote under the Act. The minister refused on the 
grounds that the agreement had not ended and that a strike was not 
permitted during the term of the agreement. A union request for a 
mandamus order to direct the minister to take a strike vote was dis- 
missed by Judge Norris, who found nothing in the Act to permit 
termination of an agreement in part. Nor had the parties complied with 
s.23(2) of the Act that permits them to apply to the minister for 
approval to terminate an agreement of longer than one year on its first 


anniversary date. 


‘Western District Diamond Drillers Union, Local 1005, of the International Union of 
Mine, Mill and Smelter Workers (Canada) v. Minister of Labour of British 
Columbia. 1960 CLLC 15,278. Summarized in the Labour Gazette, LX: 607-8 (June 
1960). (Note: The employer involved was Boyles Bros. Drilling Co. Ltd.) 
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Under the Ontario Act a work stoppage is forbidden during the life 
of an agreement; every agreement is required to contain a clause stating 
that no strike or lockout will take place while the agreement continues 
to operate. If the agreement does not contain such a clause, either party 
may request the labour relations board to order its insertion. 


THE STATUS AND RIGHTS OF AN EMPLOYEE 


Continuity of employee status during a strike or lockout—and thus Fed. 2(2) 
Alta. 70, 70a 


of rights under labour legislation—is provided in all statutes. In some 
this protection is qualified in relation to the legality of the work stop- 
page in question. 

The federal provision is typical of those in the Manitoba, New 
Brunswick, Newfoundland, Ontario and Quebec legislation: 


No person ceases to be an employee within the meaning of this Act by P-E.I.2 
reason only of his ceasing to work as a result of a lockout or strike, or by Que- 98 


reason only of dismissal contrary to this Act. 


In Saskatchewan, by the definition of an employee, a person on 
strike or locked out “in a current labour dispute who has not secured 
permanent employment elsewhere” is still an employee. 

In Alberta during a bargaining dispute, an employee’s status is 
maintained until the dispute is finally settled, after strike or lockout or 
otherwise, if he were employed at the time when the conciliation officer 
was appointed. Thus whenever a legal strike takes place, the employee 
status of a person who was employed immediately before the com- 
mencement of the strike is maintained until all procedures for resolving 
the dispute are completed. As in other jurisdictions, any question as to 
whether or not a person is an employee in the meaning of the Act is 
subject to final determination by the labour relations board. 

Under the British Columbia, Nova Scotia and Prince Edward 
Island statutes an employee’s status is maintained during a legal strike 
or lockout (or dismissal contrary to the Act). 

There was extensive litigation during 1961 and 1962 on the issue 
of an employee’s status during a strike:’° 

Some two months after certain employees of the Royal York Hotel 
in Toronto had commenced a legal strike, they were notified by the 
management to either return to work or resign from employment; the 
notice stated that failure to comply would result in dismissal. Subse- 
quently, a number of employees were dismissed. 


1% Local 299, Hotel and Club Employees Union, AFL-CIO-CLC of the Hotel and 
Restaurant Employees and Bartenders International Union v. the Canadian Pacific 
Railway. 1961 CLLC 15,372. Summarized in the Labour Gazette, LXI: 1277-8 


(December 1961). 
Regina ex rel. Onofrio Zambri v. the Canadian Pacific Railway. 1962 CLLC 


15,380. Summarized in the Labour Gazette, LXII: 347-9 (March 1962). 
Canadian Pacific Railway v. Zambri. 1962 CLLC 15,407. Summarized in the 


Labour Gazette, LXII: 1043-7 (September 1962). 
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The union brought an action against the employer under s.50(a) 
of the Ontario Act on the grounds that the employer had refused to con- 
tinue to employ an employee who was exercising his rights under the 
Act, and under s.69(1), which provides a penalty for contravention of 
the Act; s.1(2), which affirms that employees do not cease to be 
employees because of their taking part in a legal strike, was also relied 
on. The charges were dismissed in a magistrate’s court. The magistrate 
held that the labour relations Act does not confer the right to strike, 
that it only defines the circumstances under which a strike is forbidden 
and that the right to strike is a common law right subject to governing 


statutes. At the time the strike in question began, no collective agree- 


ment existed; in the magistrate’s view the employee-employer relation- 
ship was governed by master and servant law by which an employee is 
required to give notice of termination of his contract of employment 
before ceasing to work in order to strike. 

This decision was overruled in an appeal brought by the union to 
the Ontario High Court where it was held that under the Ontario 
Labour Relations Act an employee’s common law right to strike is 
recognized and that the application of s.1(2) to the case in point was 
valid. Mr. Justice McRuer could find no basis for the contention that an 
employee must resign from employment before legally striking. 

Mr. Justice McRuer’s decision was upheld when the employer’s 
appeal was heard by the Supreme Court of Canada. The important 
question of how long an employee on strike maintains his status as an 


employee was not commented on in the majority decision of the court.1° 


The denial of pension rights or benefits to an employee by reason 
of a legal work stoppage is specifically forbidden under the federal, 
Alberta, New Brunswick and Newfoundland Acts—and in Newfound- 
land, during an illegal lockout as well. 

In Saskatchewan it is an unfair practice to deny or threaten to deny 
to an employee, by reason of his taking part in a legal work stoppage, 
any pension rights or benefits or any benefit whatever which the em- 
ployee had enjoyed prior to such cessation of work. 


SPECIFIC PENALTIES FOR AN ILLEGAL STRIKE OR LOCKOUT 


As well as the general penalties for offences and the remedial 
action that may be taken by some of the labour relations boards, speci- 
fic penalties for illegal work stoppages are provided in nine of the 
eleven Acts—see Table 12 for the amounts of these penalties. 


% Carrothers, A. W. R., Collective Bargaining Law..., pp. 102-3. The author draws 
attention to several cases involving the status of employees on strike: Canadian 
Gypsum Co. Ltd. v. Nova Scotia Quarryworkers’ Union Local 294, (1959), 20 
D.L.R. (2d) p. 319, in which the full Nova Scotia Supreme Court ruled that an 
employee on strike could be dismissed for tortious acts, the employment relationship 
being nominal only; and Jacobson Bros. Ltd. v. Anderson (1962) 30 D.L.R. (2d) 
p. 733, where it was held that an employee unlawfully on strike could be dismissed. 
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It will be noted that the penalties in British Columbia, which were 
increased sharply in 1968, are now the highest in Canada, and present 
a substantial deterrent to participation in illegal work stoppages. 

In Ontario a strike or lockout may be declared illegal by the Ont. 67-69 
Jabour relations board upon application by either the union or em- 
ployer, as the case may be. If so declared, the general penalty for an 
offence under the Act may be invoked. 

In 1966-67 the Ontario Labour Relations Board received 30 
applications to declare certain strikes illegal; of these, 23, or three 
quarters, were withdrawn, 12 dismissed and five granted. In the same 
period the board received one application, subsequently withdrawn, 
from a union to declare a lockout illegal. An aggrieved party need not 
ask the board for a declaration; instead, it may request consent to 
prosecute. Of 87 requests for permission to prosecute in this same year, 
36 concerned alleged illegal strike action.” 

We have previously noted that in Saskatchewan an illegal work Sask. 13 
stoppage is classed as an unfair practice—with applicable penalties. An 
order of the labour relations board may be enforced in court upon 
application by the board, a trade union or any interested person. 

There are variations in the statutes about who may be penalized 
for illegal work stoppages—see Table 12. This issue has been the sub- 
ject of much jurisprudence, particularly concerning the legal status of 
unions.1& 

In the federal, Manitoba, New Brunswick, Newfoundland, Nova 
Scotia and Prince Edward Island jurisdictions, the application of 
specific penalties for illegal strikes is limited to a union, or an officer 
or representative acting on the union’s behalf. Thus it is not contem- 
plated that the strike penalties would apply to employees engaged in an 
illegal strike, but there are general penalties under the Acts that would 
apply to persons for any offence. 

In Alberta the penalties for illegal strikes apply to a union, an 
“employees’ organization,” a local union of a national or international 
union, and a person acting or purporting to act on behalf of any such 
organization; and there is a specific penalty for any employee who 
participates. 

In Ontario a contravention of work stoppage prohibitions may 
lead to penalties against “every person, trade union, council of trade 
unions, corporation, or employers’ organization” found guilty. 


17 Ontario Department of Labour. Annual Report: 1966-67, p. 22. 
See also: Proceedings, International Symposium on Comparative Law, (Ottawa: 
University of Ottawa Press, 1967). In a paper presented, Prof. H. W. Arthurs 
assesses the usefulness of the declaration of illegality. “The Right to Strike in 
Ontario and The Common Law Provinces of Canada,” p. 187-207. 

8 See Part I, Chapter 2, “The Status of a Trade Union” and the footnote reference 


to this Section. 
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Que. la, d 


N.S. 22A 


Alta. 97 


Nfid. 25A 
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In the Quebec code it is stated that any person causing an illegal 
work stoppage shall be liable, and the maximum for a fine is different 
for an individual than for an employer, or an association, or officer or 
representative of an association. By definition, an association may be 
either a union or an employers’ organization, depending on its purpose. 

In Saskatchewan the penalties for an unfair practice may apply 
to a person, to an employer and his agent, and to the agent of a union 
—but not to the union in its own name. 

Under the Alberta, Prince Edward Island and Saskatchewan Acts, 
an employers’ organization would not seem to be penalized for an ille- 
gal lockout or other offence, but under the other eight Acts it would be 
subjected to general penalties. In Ontario and Quebec, by specific 


references in the Acts, an employers’ organization would be penalized ° 


for an allegal lockout. 

Some statutes contain additional provisions that relate to penalties 
—or could do so—for illegal work stoppages. 

The 1968 amendments to the Nova Scotia statute make it unne- 


cessary to take court action to secure the imposition of penalties for 


illegal work stoppages, as the labour relations board now has authority 
to deal with such situations. Where (1) a collective agreement is in 
effect, (2) the conciliation procedures required under the Act have not 
been met, or (3) where a jurisdictional dispute results in a stoppage, 
the aggrieved party may complain to the board, stating the nature of the 
stoppage. If the board is satisfied that an illegal work stoppage is in 
effect, it may issue an interim order to cease any such action. Upon 
filing the interim order in the Supreme Court, it becomes a judgment 
of that court. 

The board may then conduct an inquiry into the case through a 
conciliation officer or by a hearing before the board. The resulting board 
decision is enforceable in the same manner as the interim order. 

In addition, if the work stoppage is caused by a jurisdictional 
dispute, the board may direct the assignment of work to employees of 
a specific trade, unless there is a prior written agreement between the 
employer and a trade union as to the assignment of such work. 

There is a unique provision in Alberta that provides means of 
collecting any fine imposed on a union for an illegal strike: if there was 
a dues checkoff in force within one month before the strike, and if any 
fine imposed on the union has not been paid when the employees 
return to work, a magistrate may order the employer to continue the 
checkoff, and remit the monies collected to the court, until the fine 
has been paid in full. 

In Newfoundland an employee or a union engaged in a legal strike 
cannot be sued for damages incurred by the employer because of a 
breach of contract with another person. This does not exclude suit for 


| 


| 
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tortious acts by an employee or union. There is also provision in a 
separate statute that states:!9 
[apart from actions concerning property of the union] all other actions by 
and against a union registered under this Act shall be taken in the name of 
the union. 
Under Manitoba and British Columbia?® legislation, an employers’ Man. 46A(3) 
organization and a union are legal entities for purposes of being sued 
or bringing suit for damages. 


PICKETING AND INJUNCTIONS 


There are specific references to picketing in the Alberta and New- 
foundland legislation, and in the British Columbia Trade-unions Act, 
that also governs the issuance of injunctions in labour disputes. There 
is also a reference to the issuance of injunctions in the Prince Edward 
Island Act.?1 
In Alberta any collective agreement obtained as a direct result of Alta. 64, 


picketing an employer’s premises “or elsewhere” is void—as already >? 
noted. During an illegal strike it is also illegal to try to dissuade anyone 
from entering the employer’s premises, or from carrying on business 
with him or any other person. 
Persuasion and picketing in British Columbia are governed by the s. 3 


Trade-unions Act. A union engaged in a legal strike may attempt to 
dissuade anyone from entering the premises, or from doing business 
with the employer involved, by any lawful means including picketing, 
but the union is liable for a damage suit if such persuasion is used 
during an illegal strike. Secondary picketing or persuasion is prohibited 
whether or not the strike is legal. 

Under the Newfoundland Act a union may peacefully persuade Nfld. 43A 
persons against entering the premises or doing business with an em- 
ployer during a legal work stoppage, but not at any other time. 
One union may express support for another that is on strike by such 
news media as the press, radio and circulars; however, secondary 
picketing of an employer not involved in the strike would be illegal. 
For a breach of these provisions there is a penalty of up to $1,000 for 
a union or authorized agent, and of up to $500, or three months 
maximum imprisonment in default of payment, for an individual. 


19 The Newfoundland Trade Union Act, 1960, chapter 59. 

20 The British Columbia Trade-unions Act, R.S.B.C. 1960, Chapter 384, 

21 For a comprehensive treatment of the subject of labour injunctions, see Carrothers, 
A. W. R., A study of the operation of the injunction in labour-management disputes 
in British Columbia, 1946-1955, with particular reference to the law of picketing 
(Toronto: CCH Canadian, 1956). Also Carrothers, A. W. R., “The Labour Injunc- 
tion in Canada.” Relations Industrielles, XIII: 2-27 (janvier 1958); and Carrothers 
A. W. R. (editor and director of study), Report of a Study on the Labour Injunc- 
tion in Ontario (Ontario Department of Labour, 1966; Vols. 1 & 2; p. 769). 
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The British Columbia Trade-unions Act deals with injunctions by 
barring an ex parte injunction (granted without notice to or appearance 
of the party enjoined before trial) to restrain a union or its members 
engaged in a legal work stoppage, unless it would be to safeguard 
public safety or to prevent irreparable damage to property. If granted 
under these exceptional circumstances, the injunction may not be 
for more than four full days. 

The prohibition against ex parte injunctions in the Alberta Judi- 
cature Act (Sec. 24a) is now repeated in the Labour Act. If the work 
stoppage is legal, no ex parte injunction is to be granted “to restrain any 
party to the dispute or other person from doing any act in connection. 
with the strike or lockout.’’ Where an interim (not ex parte) injunction 
is sought, it must be accompanied by a statement of facts which the 
party seeking the injunction is able of his own knowledge to prove. It is 
appropriate to serve the notice of the hearing on any officer or member 
of the trade union at least three hours before the time set for the 
hearing. 

The Prince Edward Island Act deals with injunctions in a context 
broader than for work stoppages: 

Any act done or commenced prior to any finding or decision of the [labour 


relations] board, may be restrained by injunction in the Supreme Court in 
an action at the suit of the party aggrieved thereby. 


nr et ee ae 
Chapter 5 


LEGISLATIVE PROVISIONS CONCERNING 
SETTLEMENT OF ‘RIGHTS’ DISPUTES 


The statutory provisions for government intervention in disputes 
arising from negotiation of a collective agreement, and the link between 
_ these requirements and legal work stoppages, have been considered. 

In dealing with the various factors governing work stoppages, it 
was noted that strikes and lockouts are prohibited in ten jurisdictions 
once an agreement is in effect and throughout its term of operation. 
In 1966 the Saskatchewan Act was modified to provide for final settle- 
ment of disputes during the term of an agreement where the parties have 
agreed to submit such disputes to arbitration. The legislative provisions 
for final settlement of rights disputes—involving the interpretation and 


application of an agreement—will now be reviewed. 


EXECUTION, CONTENT AND FILING OF AN AGREEMENT 


It is contemplated under all the Acts that a collective agreement is 
to be in writing and signed by the parties, who may be an employer or 
employers’ organization, on the one hand, and a bargaining agent’ for 
the employees, on the other. Under a number of acts it is specified who 
may be the appropriate signatories for the parties. 


It is an offence under the Alberta Act for a party to refuse to carry Alta. 72(7) 
out an agreement after a settlement; and it is specifically stated in the ee 
British Columbia and Manitoba Acts that an agreement must be put man. 17A 
into effect after bargaining. The persons authorized to execute an agree- 


ment are specified in the British Columbia Act. Fed. eid 
As far as the content of a collective agreement is concerned, the ee ne 
statutory definitions are very broad. The general statement is that the MCA2(1) 
agreement is to cover conditions of employment, rates of pay and hours rae 
of work; there are no limitations on the inclusion of matters of interest Nad. 2(1)d 
N.S. 1d 
to the parties. Ont. 1(1)c 
P.E.I. 1d 
Que-le 
Sask. 2 


1 See Part I, Chapter 2, “The Status of a Trade Union.” See also Appendix B for 
definitions of a trade union. 
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Que. 50, 51 


Fed. 52(1) 
Alta. 106 
B.C. MCA 9 
Man. 17A 
N.B. 50(1) 
Nfld. 53(1) 
N.S. 52(1) 
Ont. 61 
P.E.I. 50 
Que. 60 
Sask. 28 


Fed. 18 
Alta. 73(5) 
B.C. MCA 6 
Man. 11(2), 
(4), 18 
N.B. 17 
Nfld. 18 
N.S. 18 
Ont. 37, 38 
P.E.I. 22(1) 
Que. 52, 55, 
57-59, 80 
Sask. 27 


In the Quebec Act it is stated that an agreement may contain any 
provisions about conditions of employment not contrary to public order 
or law. A party may require the agreement to be in both French and 
English. 

As well as the clauses that must be included in agreements under 
some of the statutes, such as those concerning final settlement, pro- 
hibition of work stoppages and exclusive bargaining rights, there are 
others that may be included, such as union security,” and employee and 
management rights. 

By all Acts, when a collective agreement is executed it has to be 
filed promptly with either the minister (in some cases) or the labour 
relations board, and, in British Columbia, with the Mediation Commis- 


sion. In the Quebec Act the importance of filing is emphasized by the 


wording: 


a collective agreement shall not take effect until such filing. 


THE BINDING EFFECT OF AN AGREEMENT 


Disputes over the terms of an agreement (except contemplated and 


negotiable revisions), as distinct from those over the interpretation and 
application of an agreement, are precluded by the binding effect of the 
agreement. There are explicit statements to this effect in nine statutes; 
it is also implied in the Quebec code by various sections. (The binding 
effect of the agreement is not expressly mentioned in the Saskatchewan 
Act, although under the Act an arbitrator’s decision is binding on the 
parties. ) 

Not only the signatory parties, but all employees affected are 
bound by an agreement. It is clear under the Quebec Act that any em- 
ployees hired during the term of the agreement, as well as the employer 
who joins an employers’ organization when a contract is in effect, are 
also bound by the agreement. Under federal, Manitoba, New Brunswick 
and Prince Edward Island law, a binding agreement is one executed 


between a certified bargaining agent and an employer; thus only a 


certified bargaining agent is authorized to make an agreement that is 
binding on all employees in the unit, whether or not they are members 
of the union that is the bargaining agent. 

In Manitoba the bargaining rights and any agreement of an un- 


certified trade union are subject to challenge at any time. If the labour | 
relations board finds that the union no longer represents a majority of — 
employees, the board may terminate the union’s bargaining rights. After | 
such revocation, the employer may apply to the board to terminate the | 


agreement; with approval of the board, he may then notify the union 
that the agreement is void. 


2 See Part II, Chapter 4. 
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The union’s right to commence or continue bargaining is affected 
by annulment of its certification; this has already been outlined. 
In Alberta, British Columbia and Nova Scotia an agreement is 
binding if the bargaining agent is certified or voluntarily recognized. 

In Alberta an employer member of an employers’ association is Alta. 73(6) 
bound for the duration of the agreement, whether or not he leaves the 
association. 

In British Columbia, if the trade union party has not been certified, B.C. 23(4) 
an agreement is not valid until it has been ratified by a majority of the 
employees affected. 

In Ontario an agreement is binding whether or not the union has 
been certified. If party to an agreement, both the member of an em- 
ployers’ association and the affiliate of a trade union council are bound 
for its duration. 

In the case of an uncertified council of trade unions or an em- Ont. 40(4) 
ployers’ association, lists showing who will be bound by the settlement 
must be exchanged at the outset of the negotiations, and all who are 
listed will be so bound unless an affiliate of one group advises the 
second group otherwise. 

Where the union party is a certified council of trade unions, the Ont. 41a(1) 
agreement is binding on every constituent of the council. Furthermore, 
the Act provides that the council itself may not dissolve, nor any con- 
stituent withdraw from the council, unless all interested parties have 
been notified at least 90 days before the expiry date of the agreement, 
and then only after the agreement has expired. | 

In the Ontario Act the special nature of the construction industry Ont. 94(2) 
is recognized by the procedures for certification, and by those govern- 
ing agreements. Since certification may be obtained by a union in a 
geographic area and need not be confined to a particular project, the 
Act provides that any employer or employers’ organization is bound 
by a collective agreement, whether or not the employer had any em- 
| ployees in the category covered by the agreement at the time the agree- 
ment was executed. 

Similar legislation in Newfoundland concerning construction proj- Nfid. 18A 

Sask. 20, 23 
ects has already been noted.* 4 
In the Saskatchewan Act it is stated that: 


a collective bargaining agreement shall not be the subject of any action in 
any court unless such collective bargaining agreement might be the subject 
of such action irrespective of any of the provisions of this Act. 


The effect of this provision is to preclude action in court to en- 
force a collective agreement. It is possible, however, to have the bind- 
ing effect of a collective agreement in Saskatchewan enforced through 
the labour relations board by its powers to issue orders. 


® See Part III, Chapter 2, “Interruption or Suspension of Bargaining’. 
* See Part I, Chapter 3, “The Construction Industry.” 
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In the other jurisdictions, relatively few employers or unions have 
attempted to have the other party prosecuted for failure to observe the 
provisions of collective agreements that are made binding by the pro- 
visions of the applicable Act. 

Regarding suit for damages on work stoppages that are illegal 
under the terms of the agreement, a new trend has been noted in 
Manitoba and British Columbia.® 

In the Quebec code there are sections that refer to the rights of 
employees or parties resorting to action in court for breach of contract. 
This must be started within six months of the time that the cause for 
action arose; but time spent in processing the matter by grievance pro-. 
cedure does not count under this condition. 


FINAL SETTLEMENT PROVISIONS 


Ten statutes have provisions governing the final settlement of 
disputes arising out of the interpretation or application of the contract. 

In Saskatchewan, if the parties have included a final settlement 
provision in the agreement, the provision must be implemented. 

The concept that disputes over implementation of the agreement 
should be resolved outside the courts without work stoppages is widely 
accepted by both labour and management. Thus the parties themselves 
have negotiated methods of administering their agreements and of 
settling disputes over the meaning and application of monetary, senior- 
ity and other clauses through grievance procedures, with arbitration 
being a final step. In fact, from 1948 until 1967, the Canada Labour 
Relations Board received only 17 applications from parties to agree- 
ments to prescribe final settlement clauses; three of the applications 
were dismissed and 14 settled either with or without a board order.® 

Final settlement may be said to have two implications: (1) that 
the result of arbitration is binding and (2) that it is the final step of 
grievance procedures when all else has failed. 


Arbitration: Alternatives Permitted 


In six Acts (federal, Manitoba, New Brunswick, Newfoundland, 
Nova Scotia and Prince Edward Island) it is prescribed that final 


5 See Part III, Chapter 4, ‘‘Specific Penalties for an Illegal Strike or Lockout.” Also: 
Polymer Corporation and Oil, Chemical and Atomic Workers International Union 
Local 16-14. CLLR. Feb. 20, 1961; summarized in the Labour Gazette, LXI: 379-82 
(April 1961). (1961) 28 D.L.R. (2d), Part 2, p. 81; summarized in the Labour 
Gazette, LXI: 1276-7 (December 1961). (1962) 33 D.L.R. (2d) Part 2, p. 124; sum- 
marized in the Labour Gazette, LXII: 1184 (October 1962). The Supreme Court 
upheld the action of an arbitration board in assessing damages against the trade 
union for violation of a no-strike provision in the contract. 

See also Curtis, C. H., The Development and Enforcement of the Collective 
Agreement (Kingston: Queen’s University, 1966. Research Series: No. 4). 
®° Canada Department of Labour. Annual Report: 1966-67, p. 12. 
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_ Settlement shall be by arbitration “or otherwise”; similarly, in the 
Alberta and British Columbia Acts it may be by arbitration “or such 
other method as may be agreed upon by the parties.” 
According to one authority,’ the significance of permitting alterna- 
tives to arbitration in the statutes, by such wording as “arbitration or 
_ otherwise”, is relevant to the question of whether or not an arbitration 
board may be considered a statutory tribunal. If it is, then under the 
_ law any award can be reviewed in court using prerogative writs. This 
possibility does not apply to private arbitration. 
In the Ontario Act, arbitration alone is specified for final settle- Ont. 34(1) 
‘ment of disputes arising during the contract term. In several cases the 
court has held that an arbitration board is a statutory tribunal.® 
In Quebec there is an alternative, not to arbitration itself, but to Que. 88, 90 
the method of arbitration. It is stated in the Act that: 


every grievance shall be submitted to arbitration in the manner provided in 
the collective agreement if it so provides and the parties abide by it; other- 
wise it shall be referred to an arbitration officer chosen by the parties, or 
failing agreement, appointed by the minister. 

Before the amendments in 1961 that required compulsory arbitration 
during the term of an agreement, grievance disputes had formed the 
major part of the workload of the labour department conciliation 

_ Officers. 

The difficulty of how to resolve a dispute arising during the term 

of an agreement that involves some matter other than its interpretation 

or application, but not a matter covered in the agreement, is also re- 
ferred to in the Quebec code; it provides that such a dispute must be 
resolved in the manner and to the extent that an agreement permits. 
But how such a dispute may be resolved is not clear, though various 
opinions have been put forward about the recourse open to the parties.°® 
In all jurisdictions disputes arise that were not thought of when 

the terms of the agreement were concluded, particularly in recent years 
Over management’s right to alter unilaterally processes or operations— 
and thereby working conditions. As the statutes are today, it seems that 
in such disputes there is little alternative but to await the next round of 
negotiations; arbitration cannot apply because it is limited to the terms 
of the agreement—unless the parties agree to submit the particular 
dispute to arbitration—and work stoppages are forbidden. The report 
of the Industrial Inquiry Commission on CNR run-throughs has al- 
ready been mentioned,!® and Mr. Justice Freedman’s recommendations 


7 Carrothers, A. W. R., Labour Arbitration in Canada; a study of the law and 
practice relating to the arbitration of grievance disputes in industrial relations in 
common law Canada. (Toronto: Butterworth, 1961) p. 21. 

8 Ibid., p. 157. The author cites four cases. k 

® Chartier, R., “Evolution de la législation québecoise du travail—1961. Relations 
Industrielles, Vol. 16, No. 4, 1961, pp. 381-419; Laval University, Montreal. The 
author believes that court proceedings can be instituted in such disputes as there is 
no recourse under the Quebec code. ve 

10 See Part II, Chapter 3, “The Industrial Inquiry Commission.” 
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Sask. 21(1), 
23; 235 
23B 


B.C. 22(4), 
(6) 


may well lead to new thinking by labour, management and governments 
about means to solve such disputes. 

Under the Saskatchewan Act it is not a requirement that an agree- 
ment contain an arbitration clause, but in practice many do. And where 
there is such a clause, it must be given effect; procedures are provided 
by the Act, if the parties have not spelled them out. The award is bind- 
ing, and its enforcement is provided for. 

If there is no arbitration clause, there are two other methods open 
to the parties to resolve the dispute: 


1. A conciliation board may be appointed by the minister to deal with a 
dispute arising out of an agreement, though its findings are not binding 
on the parties. 


2. The parties may jointly submit a dispute to the labour relations board 
over the application or interpretation of the agreement. The board’s © 
award is enforceable by filing it in the Court of Queen’s Bench and it 
then becomes a judgment. 

In practice, conciliation officers in Saskatchewan are asked to 
assist in the settlement of grievance disputes. Of 43 disputes to which 
conciliation officers were assigned in 1965-67, 36 disputes were re- 
solved; five were referred back to the parties for arbitration; one was ~ 
referred to the labour relations board, and one to a conciliation board.™ 


The British Columbia Alternative 


If adopted before the appointment of an arbitration board and if 
not excluded by the collective agreement, an alternative method of 
dealing with grievances is open to the parties in British Columbia: 
either party may request the registrar appointed under the labour rela- 
tions Act to assign an official of the labour department to assist the 
parties to settle the dispute. After the registrar has considered the issue, 
he may appoint an officer or refer the matter directly to the labour 
relations board. The board considers whether or not the matter is 
arbitrable; it may then order the parties to arbitrate the dispute, or rule 
that the matter is not arbitrable, or make a final and binding decision 
or arbitration award. Under any of these circumstances a board order 
is enforceable as a judgment when filed with the Supreme Court of 
British Columbia. 

This procedure may be useful in situations where the parties are 
acquiring a first experience in administering a collective agreement and 
where arbitration is an expensive matter for a small local union or firm. 

It is reported that officers of the Department handled 326 such 
disputes in 1966 and 1967. Of this total the labour relations board 
subsequently issued orders in 110 disputes, 59 were referred back to 
the parties and seven were deemed not to be arbitrable. It is assumed 
that the remainder were resolved.1” 


4 Saskatchewan Department of Labour. Annual Report: 1965-66, p. 33. 1966-67, p. 36. 
12 British Columbia Department of Labour. Annual Report: 1966, p. 77. Ibid., ... 1967, 
p. 64. 
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The Arbitration Acts 


Although not frequently used in labour-management disputes, the 
Arbitration Acts in some jurisdictions provide another option that can 
be used by a party wishing to initiate arbitration of a dispute. In 
Alberta, Manitoba and Ontario, however, the application of the Arbi- 
tration Acts is specifically excluded by the labour relations Acts from 
those disputes that arise over the interpretation and application of a 
collective agreement.1* If the board in British Columbia decides that a 
matter is not arbitrable, the Arbitration Act may not be used. 


The Question of ‘Arbitrability’ 


A matter of major importance in the arbitration of industrial dis- 
putes is prior agreement of the parties, first, on what is the issue in 
dispute and, second, on whether the issue is proper for arbitration 
(commonly called its arbitrability). 

If there is no such agreement on either count, the arbitrator may 
well find that he has no jurisdiction to proceed.’* It is a tenet of arbi- 
tration that the terms of the collective agreement may not be altered or 
amended in any way. Unless the parties agree to allow the arbitrator 
either to give the issue a frame of reference or to decide on the arbi- 
trability of the issue, or both, any award stands the possibility of being 
quashed by the courts should the arbitrator exceed his authority in 
relation to the agreement. | 

To forestall any impasse over arbitrability, under five statutes 
(Alberta, British Columbia, Newfoundland, Ontario and Saskatche- 
wan) it is required that an arbitration clause include “any question as 
to whether the differences are arbitrable.” 


Prescribed Arbitration Clauses 


Provision is made (by nine statutes) for the insertion in the agree- a ee 
eg. 


ment of a final settlement clause by government action, if the parties Aualaas 


have not done so by negotiation. A government-worded clause is not B.C. 22(2) 
prescribed in the Quebec code, though arbitration of rights disputes is aerrce 


mandatory.!® In Saskatchewan, if the parties have agreed to arbitrate N.B. 18(2), 


rights disputes but have not inserted procedures, the clause in the Act. rics 

applies. 7 (3), Reg. 11 
Under federal, New Brunswick, Nova Scotia and Prince Edward aly ey 
Island Acts, either party may request the labour relations board to opt. 34(2), 
prescribe a clause, which becomes binding as part of the agreement. ss oe pas 
Sask. 23B 


13 Carrothers, A. W. R., Labour Arbitration...p. 100. The author explains the effects 
of the Arbitration Acts being excluded and suggests additions to the labour relations 
Acts in such cases. 

4% For a discussion of alternatives open to the parties where they cannot agree on a 
statement of the issue, see Carrothers, A. W. R., Labour Arbitration..., Pp. 29. 

15 See Section on “Arbitration: Alternatives Permitted” earlier in this Chapter. 
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Man. 19(5) 


Settlement of Industrial Disputes 


In British Columbia, with or without request, the minister may prescribe 
such a clause. 

The Alberta, Manitoba, Newfoundland and Ontario Acts spell out 
the wording of a final settlement clause for insertion should the 
agreement not contain one. In Alberta this clause provides that: 

1. the parties meet and endeavour to resolve the disputes; 

2. a difference includes whether or not the issue is arbitrable; 

3. certain time limits are to be followed for constituting an arbitration 

board; 

4. where a party fails to nominate an arbitrator, the minister on the re- 
quest of a party may appoint an arbitrator or a chairman of the board 
if the nominees fail to agree on one; 

5. the parties remunerate the board; and 

6. that the award is not to alter or amend the collective agreement. 

Final settlement clauses included in the Manitoba, Newfoundland | 
and Ontario Acts are similar to that of Alberta. Under each of the three 
Acts the minister has authority to complete the constitution of the 
board if the parties fail to do so. An additional section in each Act 
states that the board is to hold hearings and is to reach a decision; if a 
majority decision is not reached, the chairman is to rule. | 

In Manitoba and Ontario a party to the agreement may request 
the labour relations board to rule that the final settlement clause of 
the agreement is inadequate, or that the clause prescribed in the Act 
is unsuitable; in either case, the board has authority to modify the 
clause. In Newfoundland, if on such application the clause in the con- 
tract is found to be inadequate by the labour relations board, the one 
in the Act may be substituted. 

In Manitoba there is a unique provision in the sections on final 
settlement by arbitration: 

Notwithstanding that the term of a collective agreement has expired, the 
provisions thereof for the final settlement without stoppage of work, by 
arbitration or otherwise, of all differences concerning its meaning, applica- 
tion, or violation, continue in force after the expiry of the term thereof until 
the date when, under subsection (1) of section 21, a party thereto, or a 
person bound thereby, or a person on whose behalf it was made, could 
(a) take a strike vote, or authorize or participate in the taking of a 
strike vote or authorize a strike vote; or 
(b) strike; or 
(c) declare or cause a lockout. 
Thus, in effect, all provisions of an agreement including arbitration are 
carried forward and cannot be terminated by either party until concilia- 
tion requirements have been met and the right to a work stoppage ac- 
quired. This is consistent with the prohibitions against altering terms of 
employment during the bargaining process in ten jurisdictions.'® 

Under the Saskatchewan Act the approach is mainly procedural. 
Where the parties have agreed to arbitrate rights disputes and after 
they have exhausted all prior grievance procedures, either party may 


#8 See Part III, Chapter 2, ‘‘Restrictions on Altering Conditions of Work.” 
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notify the other of a desire to proceed with arbitration. Time limits 
for the parties and their nominees to constitute an arbitration board are 
specified under the Act. If a board is not constituted, a judge of the 
Court of Queen’s Bench may be asked to complete the constitution of 
the board, which is instructed by the Act to hear evidence and reach a 
decision. 

Except where the arbitration clauses (as prescribed in the Alberta, 
British Columbia, Newfoundland, Ontario and Saskatchewan Acts) are 
used, the parties may decide on a single arbitrator rather than on the 
more prevalent three-man board.17 


Appointment of Arbitrators 


It has been noted that the labour relations board or the minister, 
or both, have authority to complete the constitution of an arbitration 
board under the arbitration clauses in the Alberta, Manitoba, New- 
foundland and Ontario Acts. Similar authority is extended for privately 
agreed arbitration in Alberta, British Columbia and Ontario, should the 
parties fail to nominate a board member or the nominees fail to agree on 
a chairman. 

In British Columbia should a party fail to nominate a board mem- Alta.73a(3) 
ber within five days after notice from the other party, the labour rela- ow ate 
tions board appoints a member for the delinquent party if the board (5), 79a 
decides the issue is arbitrable. If the nominees fail to agree on a chair- 
man, one is appointed by the minister. Similarly, in Alberta, the minister 
may appoint a member for a delinquent party or a chairman. Board 
vacancies may be filled in the same manner as original appointments, 
and extension of time limits for appointments by consent of both parties 
is provided for. 

Upon request of either party, the minister in Ontario may appoint 
an arbitrator or constitute an arbitration board. Where the minister ap- 
points the chairman or a single arbitrator, the parties share his expenses 
equally; in the case of a board member, the party failing to nominate 
must pay the expenses of the minister’s appointee. The request may first 
be referred to the labour relations board by the minister for advice 
about the authority to make the appointment. The labour relations 
board is not given authority to determine the question of arbitrability 
under the Ontario Act; the board’s advice to the minister would ap- 
parently relate to questions concerning the existence of the agreement, 
who is bound by the agreement, and similar matters. ; 

In Saskatchewan, upon request of either party the completion of Sask. 23B(7) 
an arbitration board is provided through the judiciary rather than 
through governmental authority—as previously noted. 
pen j nomics in Canada 
i Mee manera isey io be rie a eet pac agreements re- 


vealed that 329 (about 60 per cent) made provision for a three-man board and 
more than 80 per cent provided for other than a single arbitrator. 
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Alta. 73a(4) 
Man. 19(2) 
Sask. 23B(4) 


Alta. 73a(9) 
Ont. 34(7) 


Alta. 73a(5), 
(6), (7) 
Ont. 34(6) 


Settlement of Industrial Disputes 


Only three statutes specify who may serve on an arbitration board. 
In Alberta the parties are allowed to nominate anyone who is not dis- 
qualified under the collective agreement, with the exception that an 
arbitrator (or a chairman) who is “directly affected” by the matter in 
dispute, or “who has been involved in an attempt to negotiate or settle 
such matter”, is not allowed. In Manitoba and Saskatchewan, if the 
parties adopted the wording of the acts, no arbitrator may have a 
pecuniary interest in the dispute nor have been a paid agent of either 
party within the previous year. 

As a result of a recommendation made by the Union-Management 
Council in Ontario, the legislature established the Ontario Labour-Mana- 
gement Arbitration Commission in 1968.18 This seven-man commission, 
equally representative of employers and employees is charged with ~ 
developing a register of approved arbitrators to assist in settlement of 
rights disputes in that province. The commission is empowered to em- 
ploy full-time arbitrators or make arrangements for the assignments 
of persons available part-time. The commission is to sponsor training 
programs for arbitrators and carry out a research and educational func- 
tion by distribution of information about arbitration processes and 
awards. Such fees for the service of arbitrators as are set by regulation 
may be collected and used to defray expenses of the commission. 


Arbitration Procedures 


The conduct of an arbitration case is likely to follow legal proce- 
dures (to a greater extent than that of a conciliation board) since the 
terms of reference are circumscribed by the terms of the agreement, and 
since the award is binding and enforceable at law and can thus be set 
aside on legal grounds. The arbitrator, or chairman of the board, is 
responsible to see that the parties have a fair and adequate hearing, that 
the conduct of the arbitration is beyond legal reproach and that the 
award issued, so far as it is possible to determine, will withstand 
litigation. 

The powers of the arbitrator, or chairman of the board, are de- 
tailed in the Alberta and Ontario statutes. In Alberta he may summon 
witnesses and compel them to give evidence on oath, may inspect 
premises and interrogate persons, may authorize another to act for him 
and may correct any technical error or omission in the award after it is 
made; in Ontario he is given the same powers—although correction of 
errors is not mentioned—and may also accept evidence, whether or 
not it would be admissible in court. 

The Alberta and Ontario statutes are also the only ones dealing 
with the question of delay in obtaining an arbitration award. In Alberta 
either party may complain to the labour relations board about a delay, 
and the board may issue any order necessary; in Ontario the minister 


1% RS.0. 1968, ¢.86: 
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may do this after consulting the parties and the arbitrator or board. 
Every arbitration award in Alberta is to be filed with the labour rela- 
tions board, which may publish it as it sees fit. 


ENFORCEMENT OF ARBITRATION AWARDS 


Specific references to enforcement procedures for arbitration 
awards appear in four statutes—Alberta, Ontario, Quebec and Saskat- 
chewan. 

In the Alberta Act the enforcement of arbitration awards is out- Alta. 73a 
lined in considerable detail. The award is binding on the parties and (11)-(15) 
persons affected. For failure to comply with the award within 14 days 
of its release to the parties or after the date set for compliance, which- 
ever is later, a party or employee may apply to the Supreme Court of 
Alberta through a notice of motion, asking that the award be entered 
as a judgment or set aside upon seven days’ notice to all parties affected 
by the award. 

If the request to enter the award as a judgment is not opposed, 
it becomes enforceable as a judgment. If the request is opposed or if the 
judge reverses the decision of the arbitration board or arbitrator on the 
arbitrability of the case, the judge may set aside the award on certain 
grounds—such as proven misconduct of an arbitrator, improper pro- 
curement of the award, or error in law on the face of the award. The 
award may be set aside on these grounds whether or not the parties 
have initiated any action. It may be, too, that the judge will order the 
dispute to be arbitrated where another body has decided that the issue 
was not arbitrable. 

The court can be asked by an arbitrator or board to state any 
question of law arising from the hearing or award. 

The specific penalties in the Alberta Act for a breach of a collec- 
tive agreement, or for noncompliance with an arbitration award, are up 
to $100 for an individual and $500 for a corporation or bargaining 
agent. 

In Ontario a person or party affected by an arbitration award may Ont. 34(8), 
file it in the Supreme Court of the province. If there is non-compliance Ole 
14 days after the award has been released or after the date set for 
compliance, whichever is later, it becomes enforceable as a court 
judgment. 

To enforce an arbitration award in Quebec, an action must be Que. 81,89 
brought by a party “who shall not be obliged to implead the person for 
whose benefit he is acting” (a departure from civil law in Quebec). 

In Saskatchewan an arbitration decision made by the labour rela- Sask. 11(1), 
tions board, or by a private arbitrator where the parties have included radi aie. 
arbitration in the agreement, is enforceable in the same manner as an 
order of the labour relations board; the decision becomes enforceable as 
a court judgment if filed within 14 days in the Court of Queen’s Bench. 
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Alta. 104 


Alta. 104a 


In jurisdictions where the enforcement of arbitration awards is not 
provided for by the legislation, it is assumed that recourse may be 
sought by action in court, because work stoppages are prohibited dur- 
ing the term of an agreement. 

Although there is considerable litigation arising out of arbitration 
awards under collective agreements, it is relatively unimportant when 
taking into account the hundreds of awards accepted by the parties 
every year without further dispute. It seems that arbitration is accepted 
by both labour and management, and any dissatisfaction with an award 
is withheld until the next round of collective bargaining, when the 
terminology or content of the agreement can be changed. 


SPECIAL TYPES OF DISPUTES 


Alberta ‘Opinion Votes’ 


The Alberta Act makes provision for dealing with two other dis- 
pute situations that may arise in employee-employer relationships. 

The labour relations board may supervise a vote of employees on — 
any question on which it is desirable to have the opinion of the majority 
of employees. Either the employer or the employees—by a petition 
signed by at least 50 per cent of those eligible to sign—may request the 
board to conduct an opinion vote. Obligations following such a vote are 
not specified, nor is the role of any exclusive bargaining agent for the 
employees. 

Thirteen such votes were reported over a three-year period; in 
some cases both parties accepted the result of the vote, in others one of 
the parties rejected it. Details of the issues were not reported.!® 

The second type of dispute concerns those that may arise over the 
application of the labour relations section (part V) of the Act. Either 
party may complain to the board about an application of the labour 
relations provisions. The board has to make a full inquiry and try to 
conciliate the difference. If unable to do so, the board may initiate 
appropriate action to require compliance with the Act; in the case of 
any prosecution this would be subject to the minister’s approval. 


Jurisdictional Disputes over Work Assignments 


A type of dispute difficult to resolve through arbitration during the 
term of an agreement concerns the assignment of work by the employer 
to employees who fall within the jurisdiction claimed by one union and 
disputed by another. 


* Alberta Department of Labour. Board of Industrial’ Relations Quarterly Reports, 
1965, 1966, 1967. 
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One difficulty of arbitrating such a dispute is that an award is not 
binding on an organization that is not a party to the agreement.2° 
Where unions with overlapping jurisdictions are signatories to separate 
agreements with an employer(s), there is no compulsory method of 
making both union parties submit to the same arbitration case together 
with the employer. The problem is recognized under two Acts, but in 
different ways. 
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In Alberta the questions of assigning work where there may be Alta. 80(4) 


competing union jurisdiction, and where there may be union and non- 
union employees, are covered by the Act. It is a violation for an em- 
ployee to refuse to carry out work for his employer, and for a trade 
union official to encourage the employee to refuse because the work in 
question has been or will be carried out, or will not be, by “any class 
of persons being or not being members of a trade union or other 
organization.” 


In 1960, provision was made in the Ontario Act for appointment Ont. 66, 73 


of jurisdictional disputes commissions to deal with complaints con- 
cerning work assignment. 

Since resolving most jurisdictional disputes over work assignment 

involves the bargaining unit and trade union representation rights, 
which are under the authority of the labour relations board, the Ontario 
legislature in 1966 decided to transfer the handling of these disputes to 
the board and at the same time to strengthen the board’s enforcement 
powers. } 
A complaint may be made to the board that a trade union or its 
agent is requiring an employer to assign work to a particular trade, craft 
or union rather than to another; the board then determines whether or 
not the parties are to take or refrain from taking any action. The board 
may then proceed by itself, or at the request of a party affected, to alter 
the bargaining unit and certificate to conform with its directives, and 
this is deemed to alter the description of the unit in any agreement or 
agreements. Similarly, when an employer is bound by two or more 
agreements and the descriptions of the bargaining unit in the various 
agreements appear to conflict, the board, upon application, may alter 
the bargaining units and the agreements. 

Although such complaints may not be withdrawn once submitted 
to the board except under terms that the board decides, the parties may 
reach a settlement after a complaint has been filed; the board may then 
postpone action until the terms of the settlement have been imple- 
mented. 

Before disposing of disputes, the board has discretion to require 
evidence of union membership, or to hold representation votes to de- 
termine the wishes of the employees. 


*” Carrothers, A. W. R., Collective Bargaining Law..., p. 82. 
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N.S. 22A 


Fed. 26 
Man. 26 
N.B. 25 
Nfid. 27 
N.S. 26 
P.E.I. 46 


If there is a strike, or if one is imminent, over a jurisdictional work 
assignment dispute, the board may issue an interim order setting out its 
directions and the parties have to comply. Every interim order of the 
board is filed with the Supreme Court and is enforceable as a judgment 
of that court from the day after that fixed for compliance. 

Any of the parties—a trade union, council of trade unions or 
employer’s organization—in its own name may institute proceedings to 
have the court enforce an interim order or final directive of the board 
about a jurisdictional dispute. 

In cases where agreements between the parties have included pro- 
vision for resolving a jurisdictional dispute over work assignment by 
having the dispute referred to an agreed tribunal—which could be | 
called for one particular case or be in a more permanent form—the 
decision of such a tribunal is final and binding on the parties; and on 
application the board will amend the bargaining unit and the agreement 
according to the tribunal’s decision. 

The new method adopted in Nova Scotia for dealing with jurisdic- 
tional disputes has already been described in the preceding Chapter — 
under “Specific Penalties for an Illegal Strike or Lockout.” 


Personal Grievances of Employees 


The federal statute and those of Manitoba, New Brunswick, Nova 
Scotia and Prince Edward Island contain identical clauses that read: 


Notwithstanding anything in this Act, any employee may present his per- 
sonal grievance to his employer at any time. 

The significance of this section has been explained by one authority 
as follows:71 

it [was] aimed to remove from the bargaining-table the issue of whether or 
not the union was to have control of all grievances... Without the specific 
legal right of presenting his personal complaint to management, an individual 
employee might be denied access to management by an agreement which, 
for example, required all grievances to be directed through the union 
hierarchy. 

Although the employee may present his grievance to his employer, 
he is bound by whatever rights he may have under the terms of the 
agreement negotiated on his behalf, including provisions made for the 
disposition of a grievance. For example, there can be the question of 
whether or not an employee could invoke arbitration of his complaint 
when the parties to the agreement declined to arbitrate the matter— 
particularly in a case where the Arbitration Act may be excluded from 
the labour dispute. 


4 Woods, H. D., and Ostry, S., Labour Policy..., p. 85. 
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Suspension and Discharge Grievances: British Columbia 


British Columbia is the only jurisdiction in which it is required B.C. 22(1)a, 
that each agreement contain a clause “governing the dismissal or sus- © 
pension of an employee bound by the agreement” in addition to pro- 
visions governing the final settlement of grievances. 

Difficulty often arises in the arbitration of cases over dismissal or 
suspension because under the terms of the collective agreement the 
arbitrator may not do other than confirm the dismissal (or suspension) 
or order reinstatement with full compensation for loss of pay. 

However, in British Columbia the arbitrator has some leeway, 
regardless of whether or not the parties have allowed for this in fram- 
ing the agreement. The Act provides that where an arbitration board, 
labour relations board or any other body finds that an employee was 
dismissed or suspended for other than proper cause, it may direct the 
employee to be reinstated with full or part compensation for any pay 
loss or may “make such order as it considers fair and reasonable having 
regard to the terms of the collective agreement.” 

Only under this one labour relations Act is such discretionary 
power given to an arbitrator when dealing with the contents of a col- 
lective agreement. 


Seniority Provisions: Newfoundland 


The Newfoundland Act contains a unique provision about the Nfld. 5A(4) 
effect of membership or nonmembership in a trade union on hiring 
practices. It states that nothing in the labour relations Act can invalidate 
any provision in respect of seniority of employees contained in a col- 
lective agreement. 
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LABOUR RELATIONS ACTS AND REGULATIONS: 


Federal 


Alberta 


British Columbia 


Manitoba 


New Brunswick 


TITLES AND REFERENCES 


Industrial Relations and Disputes Investigation Act, R.S.C. 1952, c.152 


Industrial Relations and Disputes Investigation Regulations, SOR/54-541 
—amended by SOR/66-508 


Rules of Procedure of the Canada Labour Relations Board, SOR/54-541 
—amended by SOR/66-275 


Alberta Labour Act, R.S.A. 1955, c. 167, Part V, Labour Relations 
—amended by 1957, c.38 
1958, c.82 
1959.°¢.35 
1960, c.54 
1964, c.41 
1968, c.51 
Alberta Regulations 228/57 


Labour Relations Act, R.S.B.C. 1960, c.205 
—amended by 1961, c.31 
1963, c.20 
Labour Relations Regulations, B.C. Reg. 55/61 
Mediation Commission Act, R.S.B.C. 1968, c.26 


Labour Relations Act, R.S.M. 1954, c.132 
—amended by 1956, c.38 
19572636 
1958 (1st session), c.29 
1959 (2nd session), c.32 
1962, c.35 
Rules of Procedure and Practice for the Administration of the Manitoba 
Labour Relations Act, Man. Reg. 12/53 


—amended by Man. Reg. 30/63 
Man. Reg. 25/65 


Labour Relations Act, R.S.N.B. 1952, c.124 


—amended by 1953, c.21 
1956, c.43 
1959, c.56 
1960, c.45 
1961, c.52 
1966, c.73 

Rules of Procedure of the Labour Relations Board, March 5, 1953 

—amended by O.C. 54-97 
O.C. 59-929 
O.C. 61-1099 
O.C. 65-936 
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Newfoundland 


Nova Scotia 


Ontario 


Prince Edward 
Island 


Quebec 


Saskatchewan 


Labour Relations Act, R.S.N. 1952, ¢.258 
—amended by 1959, No. 1 
1960, No. 58 
1963, No. 82 
1966, No. 39 


Labour Relations Regulations, February 5, 1952 
—amended November 30, 1956 
September 2, 1958 


Trade Union Act, R.S.N.S. 1967, c.311 
—amended by 1968, c.59 


Rules of Procedure, August 30, 1949 
—amended by O.C. September 13, 1949 
O.C. October 19, 1951 
O.C. October 10, 1952 
O.C. February 16, 1960 
O.C. March 23, 1965 


The Labour Relations Act, R.S.O. 1960, c.202 
—amended by 1961-62, c.68 


1962-63,.¢./9 
1964, C353 
1966, ce. 


Rules of Procedure, O. Reg. 264/66 


General Regulations, O. Reg. 399/60 
—amended by O. Reg. 337/62 
O. Reg. 295/66 


The Industrial Relations Act, 1962, c.18 
—amended by 1963, c.20 
1966, c.19 
1966 (2nd session), c.3 


Labour Code, R.S.Q. 1964, c.141 
—amended by 1965, c.14 
1965. .€.50 
O.C. 1857, September 30, 1964 
—amended by O.C. 2412, December 16, 1964. 
Concerning the remuneration of the members of Councils of 
Arbitration and of witnesses and arbitration procedure pursuant 
to the Labour Code. 


The Trade Union Act, R.S.S. 1965, c.287 
—amended by 1966, c.83 
1968, c.79 


Conciliation Board Regulations, Saskatchewan Regulation 20/67 
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STATUTORY DEFINITIONS OF A TRADE UNION 


‘Trade union’ or ‘union’ means any organization of employees formed 
for the purpose of regulating relations between employers and employees 
but shall not include an employer-dominated organization. 


‘Trade union’ 

(i) means an organization of employees formed for the purpose of 
regulating relations between employers and employees which 
has a written constitution, rules or by-laws setting forth its 
objects and purposes and defining the conditions under which 
persons may be admitted as members thereof and continue 
in such membership, but 

(ii) does not include an employer-dominated organization. 


‘Trade union’ means a local or provincial organization or association of 
employees, or a local or provincial branch of a national or international 
organization or association of employees within the Province, that has 
as one of its purposes the regulation in the Province of relations between 
employers and employees through collective bargaining, but does not 
include any organization or association of employees that is dominated 
or influenced by an employer. 


“Trade union’ or ‘union’ means any organization of employees formed for 
purposes including the regulation of relations between employers and 
employees and includes a duly organized group or federation of such 
organizations. 


‘Trade union’ or ‘union’ means any organization of employees formed for 
the purpose of regulating relations between employers and employees 
but does not include an employer-dominated organization. 


‘Trade union’ or ‘union’ means a local or provincial organization or 
association of employees, or a local or provincial branch of a national 
or international organization or association of employees within the 
province that has as one of its purposes the regulation in the province 
of relations between employers and employees through collective 
bargaining but does not include an organization or association of 
employees that is dominated or influenced by an employer. 


‘Trade union’ or ‘union’ means any organization of employees formed 
for the purpose of regulating relations between employers and employees 
which has a written constitution, rules or by-laws setting forth its 
objects and purposes and defining the conditions under which persons 
may be admitted as members thereof and continued in such member- 


ship. 

‘Trade union’ means an organization of employees formed for purposes 
that include the regulation of relations between employees and employers 
and includes a provincial, national or international trade union. 
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PE (q) 


Que.1(a),(b),(c) 


Sask.2(h),(j) 


‘Trade union’ or ‘union’ means any organization of employees formed for 
the purpose of regulating relations between employees and employers 
which has a written constitution, rules or by-laws setting forth its 
objects and purposes and defining the conditions under which persons 
may be admitted as members thereof and continued in such membership. 


In this code, unless the context requires otherwise, the following expres- 
sions mean: 


(a) ‘association of employees’-—a group of employees constituted as a 
professional syndicate, union, brotherhood or otherwise, having as 
its objects the study, safeguarding and development of the econom- 
ic, social and educational interests of its members and particularly 
the negotiation and application of collective agreements; 


(b) ‘certified association’—the association recognized by decision of the 
Board as the representative of all or some of the employees of an 
employer; 

(c) ‘recognized association’—an association which, although not certi- 
fied, has made a collective agreement with an employer or is other- 
wise recognized by him as the representative of all or some of his 
employees. 


‘Labour organization’ means any organization of employees, not neces- 
sarily employees of one employer, that has bargaining collectively among 
its purposes. 

“Trade union’ means a labour organization that is not a company-dominated 
organization. 
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APPLICATION OF LABOUR RELATIONS ACTS 
TO CROWN AGENCIES AND CROWN CORPORATIONS 


Federal 


Alberta 


British Columbia 


Manitoba 


The Industrial Relations and Disputes Investigation Act, s.54, provides 
that Part I applies in respect of any corporation established to perform 
any function or duty on behalf of the Government of Canada and in 
respect of employees of such corporation, except any such corporation and 
the employees thereof that the Governor in Council excludes from the 
provisions of Part I. 

The Canadian Livestock Feed Board, the National Museums of Canada, 
and the Canadian Dairy Commission have, by such Order in Council, 
been excluded. 

The Act does not apply to certain government departments and portions 
of the federal public service in respect of which Her Majesty as represent- 
ed by the Treasury Board is the employer, listed in Part I of Schedule 
A of the Public Service Staff Relations Act, (for instance, Dominion 
Bureau of Statistics), or to other portions of the federal public service 
that are separate employers, such as National Research Council, National 
Film Board, etc., listed in Part II of the same Schedule A. 


The Crown and crown agencies are not specifically mentioned in the 
Alberta Labour Act and are therefore not bound by it. 

The Crown and crown agencies are specifically dealt with in the Public 
Service Act which includes collective bargaining procedures for civil 
Servants and the Crown Agencies Employee Relations Act, which sets 
out collective bargaining procedures for crown agencies and _ their 
employees. 

The Crown and crown agencies are not specifically mentioned in the 
British Columbia Labour Relations Act and are therefore not bound by it. 
The British Columbia Mediation Commission Act, 1968, in Sections 
19(1)(a) and 50(2) deals with persons employed by the Crown in the 
right of the Province. 

Employees of the British Columbia Hydro and Power Authority are 
covered by the Labour Relations Act and the Mediation Commission 
Act, 1968. 

The Manitoba Labour Relations Act, s.55, states that the Act does not 
apply to the Crown or to any board, commission, association, agency, or 
similar body, whether incorporated or unincorporated, all members of 
which, or all the members of the board of management, board of directors, 
or other governing board, of which, are appointed by an Act of the 
Legislature or by the Lieutenant Governor in Council, or to the employees 
of any such board, commission, association, agency, or similar body, 
except that it does apply to the Manitoba Power Commission, the 
Manitoba Telephone Commission, the Manitoba Hydro-Electric Board, 
the Winnipeg Electric Company, and their employees; and to the Liquor 
Control Commission and those of its employees required for carrying 
out the Liquor Control Act. 

For special dispute settlement provisions applying to these named agencies, 
see Appendix D. 
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Appendix C 


New Brunswick 


Newfoundland 


Nova Scotia 


Ontario 


Prince Edward 
Island 


Quebec 


Saskatchewan 


The New Brunswick Labour Relations Act does not apply to the Crown 
or crown agencies (see definition of employer in s. 1(j)) unless the 
Lieutenant Governor in Council by order declares that a crown agency 
is an employer subject to the Act. 

By Regulation 91 under the Act, filed November 1, 1963, the New 
Brunswick Electric Power Commission and the New Brunswick Liquor 
Control Board were declared to be employers within the meaning of 
the Act with respect to named groups of employees. 

The New Brunswick Public Service Labour Relations Act, 1968, to be 
proclaimed in force, extends collective bargaining rights to virtually all 
civil servants and employees of government corporations, boards and 
commissions, aS well as to employees of regional library boards, school 
boards and hospitals. 


The Newfoundland Labour Relations Act, s.56, states that the Act applies 
in respect of any corporation established to perform any function or duty 
on behalf of the Government of Newfoundland and in respect of em- 
ployees of such corporation, except any such corporation and the employees 
thereof that the Lieutenant Governor in Council excludes from the provi- 
sions of this Act. 

No corporations have been excluded. 


The Nova Scotia Trade Union Act, s.68, states that the Act applies to 
any board, commission or similar body that is an agency of Her Majesty 
in the right of the Province of Nova Scotia and to the employees of 
such board, commission or body, other than those appointed by the 
Civil Service Commission or by the Governor in Council. 

For special provisions, regarding the period that must elapse before a 
strike may take place, see Appendix D. 


The Crown and crown agencies are not specifically mentioned in the 
Ontario Labour Relations Act and are therefore not bound by it. 

The Crown Agency Act, R.S.O. 1960, c.81, specifies that every board, 
commission, railway, public utility, university, manufactory, company or - 
agency owned, controlled or operated by Her Majesty in right of Ontario, 
or by the Government of Ontario, or under the authority of the Legislature 
or the Lieutenant Governor in Council is for all its purposes an agent 
of Her Majesty. 
The Hydro-Electric Power Commission is excepted from this declaration 
and is subject to the Labour Relations Act. 


The Prince Edward Island Industrial Relations Act does not apply to the 
Crown or crown agencies (see definition of employer in s.1(j)) unless 
the Lieutenant Governor in Council by order declares any crown agency 
to be an employer within the meaning of the Act with respect to any group 
of employees designated in the order. 

No orders have been issued under this authority. 


The Quebec Labour Code applies to the Crown and crown agencies (see 
definition of employer in s.1(1)). 

For special dispute settlement provisions applying to the services of the 
Government of the province and crown agencies except the Quebec 
Liquor Board, see Appendix D. 


The Saskatchewan Trade Union Act applies to the Crown and crown 
agencies (see definition of employer in s.2(f)). 

For emergency procedures that may be invoked in a labour dispute 
affecting the supply of water, heat, electricity or gas service, or hospital 
services, see Appendix D. 
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Certain categories of employees have been singled out by legislators in one or 
more jurisdictions for special treatment with respect to collective bargaining and 
dispute settlement. These are members of a municipal police force; municipal 
fire fighters; employees engaged in providing certain public utility services; em- 
ployees engaged in supplying hospital services; teachers; and employees of federal 
and provincial governments. The tables show whether or not the labour relations 
acts apply to each category of employees and indicate any special provisions 
relating to collective bargaining and dispute settlement. 


MEMBERS OF MUNICIPAL POLICE FORCE 


Special provisions in labour relations 
Act or any other Act applicable to 


If labour relations collective bargaining or 
Jurisdiction Act applies dispute settlement 
Alberta No; excluded by s. 4 of The The Police Acti—see ss. 25-29. 
Alberta Labour Act. 
British Yes2 
Columbia 
Manitoba Yes L.r.a., s. 21 (2), provides that no member of a 
municipal police force shall strike. 
New 


Brunswick Yess. t.(a)and(>) — 
Newfoundland Yes — 
Nova Scotia Yes 


Ontario No; excluded by s. 2 (d) of Lr.a.: The Police Act 3—see ss. 1 (a), 26-35. 
This Act does not apply. ...(d) to 
a member of a police force within 
the meaning of The Police Act. 


Prince Edward Yes Strikes prohibited, I.r.a., s. 44. Disputes to be 
Island settled by ad hoc arbitration board. 
Quebec Yes Strikes prohibited, I.r.a., s. 93; disputes to be 


referred to council of arbitration, s. 82. 


Saskatchewan Yes The City Act4—Disputes may be referred to 
ad hoc arbitration boards. The decision of the 
boards is binding if and while the constitution 
of the local labour union of which the mem- 
bers of the police force are members contains 
a provision prohibiting a strike by the mem- 
bers of that local labour union. 


eee ees OS. ee 
R.S.A. 1955, c. 236, as amended by 1956, c. 41. and 1967, c. bl. 


1 
2 Mediation Commission Act, 1968. 

3 R.S.O. 1960, c. 298; as amended by 1963-64, c. 92, and 1966, c. 118, and 1968, c. 97. 
4 


R.S.S. 1965, c. 147. 
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Jurisdiction 


Alberta 


British 
Columbia 


Manitoba 


New 
Brunswick 


Newfoundland 
Nova Scotia 


Ontario 
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MUNICIPAL FIRE FIGHTERS 


If labour relations 
Act applies 


No; municipal fire fighters are ex- 
cluded from part V of the Alberta 
Labour Act by the Fire Depart- 
ments Platoon Act!, s. 18. 


Yes2 


Yes 


Yes 


wes 
Yes 
No: Is.a.,s. 2 (e),excludes a; full 


time fire fighter within the mean- 
ing of The Fire Departments Act.4 


Special provisions in labour relations 
Act or any other Act applicable to 
collective bargaining or 
dispute settlement 


The Fire Departments Platoon Act regulates 
bargaining and provides for binding arbitra- 
tion of unresolved disputes. 


The Mediation Commission Act, 1968. 


The Fire Departments Arbitration Act3 pro- 
vides for arbitration by an ad hoc arbitration 
board in unresolved disputes. The Act applies 
only to firemen represented by a certified trade 
union that under its constitution does not have 
the right to withdraw or limit the services of 
its members to their employer or to the public. 
Strikes and lockouts are forbidden. 


The Fire Departments Act regulates bargain- 
ing and provides for settlement of unresolved 
disputes by an ad hoc arbitration board. | 


L.r.a., s. 44, prohibits strikes by a full time 
employee of a fire department and provides 
for settlement of disputes by an ad hoc arbi- 
tration board. 


L.r.a., s. 93, prohibits strikes by firemen in the 
employ of a municipal corporation; disputes 
to be referred to council of arbitration, s. 82. 


The Fire Departments Platoon Act5 provides 
that disputes may be referred to an ad hoc 
arbitration board. The award of the board is 
binding if and while the constitution of the 
local labour union of which the full time fire 
fighters are members contains a provision 
prohibiting a strike by the members of the 
local labour union. 


Prince Edward Yes 
Island 
Quebec Yes 
Saskatchewan Yes 
+ KSA. 1955, e114. 
2 1968, c. 26. 
3 1954, c. 8, as amended by 1955, c. 20; 1956, c. 22; and 1965, c. 27. 
4 R.S.O. 1960, c. 145, as amended by 1962-63, c. 46; 1964, c. 33; and 1966, c¢. 58. 
5 


RLS.S.:.1965, c. 173. 
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a a a 
EMPLOYEES ENGAGED IN SUPPLYING CERTAIN PUBLIC 
UTILITY SERVICES 


————— ee Se 


Public utility 


Jurisdiction service 


If labour 
relations Act 
applies 


Special provisions in labour 
relations Act or any other Act 
applicable to collective bar- 
gaining or dispute settlement 


i 


Alberta 
water, heat, elec- 
tricity, or gas to 
the public or any 
part of the public. 


Manitoba Services provided 
by Manitoba 
Power Commis- 
sion, Manitoba 
Telephone 
Commission, 
Manitoba Hydro- 
Electric Board, 
Winnipeg Electric 
Company, Liquor 
Control Com- 
mission. 


Services of any 
board, commis- 
sion, or similar 
body that is an 
agency of Her 
Majesty in right 
of the Province. 


Nova‘ Scotia 


The supplying of Yes 


Yes, with excep- 
tion of provisions 
respecting 
conciliation 
boards, see I.r.a., 
S255 2); 


Yes, fir.a:, s. 68. 


L.r.a., s. 99, provides that where, in 
the opinion of the Lieutenant Governor 
in Council, there exists a state of emer- 
gency arising from a labour dispute in 
such circumstances that life or prop- 
erty would be in serious jeopardy by 
reason of an interruption of a system 
for supplying water, heat, electricity or 
gas, and a state of emergency has been 
proclaimed, strikes and lockouts are 
prohibited. The Minister of Labour is 
authorized to establish a procedure to 
assist the parties to the dispute to reach 
a settlement, and is empowered to do 
all such things as may be necessary to 
settle the dispute. 


L.r.a., ss. 71-81, provides for the ap- 
pointment by the Minister of Labour 
of a three-member mediation board, 
selected from panels maintained for 
the purpose, to deal with a dispute if a 
conciliation officer fails to bring about 
an agreement. The award of the media- 
tion board is binding unless one of the 
parties notifies the Minister of Labour 
within a prescribed period that it is not 
prepared to accept the award. After a 
hearing the Lieutenant Governor in 
Council may make an order confirming 
or varying the award of the mediation 
board and may declare that uninter- 
rupted operation is essential to the 
health and well-being of the people of 
the province. Where a declaration of 
essential work has been made by the 
Lieutenant Governor in Council, strikes 
and lockouts are forbidden. 


L.r.a., Ss. 68, provides that no employee 
of such board or commission shall 
strike or participate in a strike until a 
period of 30 days has elapsed from the 
expiry of the period prescribed in s. 21, 
22, or 24, during which a strike would 
be prohibited for other employees. 
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EMPLOYEES ENGAGED IN SUPPLYING CERTAIN PUBLIC 
UTILITY SERVICES (continued) 


Jurisdiction 


Quebec 


Saskatchewan 


Public utility 
service 


Telephone and 
telegraph con- 
cerns, and boat, 
tramway, autobus, 
or railway 
transportation 
concerns; concerns 
for the produc- 
tion, transporta- 
tion, distribution 
or sale of gas, 
water or elec- 
tricity, and 
transportation 
services by 
delivery car oper- 
ated under an 
authorization of 
the Transportation 
Board; garbage 
removal under- 
takings. 


Furnishing or 
supplying water, 
heat, electricity, 
or gas service to 
the public. 


If labour relations 
Act applies 


Yes 


Yes 


Special provisions in labour relations 
Act or any other Act applicable to 
collective bargaining or 
dispute settlement 


L.r.a., s. 99, prohibits strikes unless 8 
days’ prior written notice is given to 
the Minister of Labour. When, in the 
opinion of the Lieutenant Governor in 
Council a threatened or actual strike 
in a public service (defined to include 
the public utility services listed here in 
the left-hand column) endangers the 
public health or safety, he may appoint 
a board of inquiry to ascertain the facts 
and file a report within 60 days. After 
the appointment of a board of inquiry, 
the Attorney-General may seek an 
injunction to prevent or terminate a 
strike. Such an injunction cannot ex- 
tend beyond 80 days (i.e., 20 days after 
the date by which the board’s report 
must be filed.) 


The Essential Services Emergency Act, 
1966,! provides that if in the opinion of 
the Lieutenant Governor in Council a 
state of emergency exists in such cir- 
cumstances that life, health, or property 
could be in serious jeopardy by reason 
of a labour dispute involving employees 
engaged in furnishing or supplying 
water, heat, electricity, or gas service to 
the public or any part of the public, 
and he proclaims a state of emergency, 
the emergency procedures provided in 
the act apply to the dispute. Strikes and 
lockouts are prohibited and an ad hoc 
arbitration board of 3 members is to 
be established to settle the matters in 
dispute. 


Ov __—————————————— 


1 


1966,.c.:2. 
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EMPLOYEES ENGAGED IN SUPPLYING HOSPITAL SERVICES 
SS ——————S—eaeuauqaaaa— 


Special provisions in labour relations 
Act or any other Act applicable to 
If labour relations collective bargaining or 
Jurisdiction Act applies* dispute settlement 


eee, 


Alberta Yes, except to a member of the L.r.a.,s. 99, provides that where in the opinion 
medical profession (s. 55 (1) (f) Gii)) of the Lieutenant Governor in Council, there 
exists a state of emergency arising from a 

labour dispute in such circumstances that life 

or property would be in serious jeopardy by 

reason of an interruption of hospital services, 

and a state of emergency has been proclaimed, 

strikes and lockouts are illegal. The Minister 

of Labour is authorized to establish a proce- 

dure to assist the parties to the dispute to reach 

a settlement, and is empowered to do all such 

things as may be necessary to settle the dispute. 


British Yes, except to a member of the — 
Columbia medical profession (s. 2 (1) (b)) 


Manitoba Yes, except to a member of the - 
medical or dietetic profession (s. 2 
(1) @ @)) 

New Yes, except to a member of the — 


Brunswick medical, dietetic, or nursing pro- 
fession (s. 1 (1) (i), Gi)) 


Newfoundland Yes, except to a member of the The Hospital Employees (Employment) Act, 
medical profession (s. 2 (1) (i)) 1966-67,! prohibits strikes by hospital em- 
ployees, picketing of hospital premises, and 

lockouts by hospital employers. 


Nova Scotia Yes, except to a member of the -—~ 
medical profession (s. 1 (j) (Gi) 


Ontario Yes, except to a member of the The Hospital Labour Disputes Arbitration 
medical profession (s. 1 (3) (a)) Act2 prohibits strikes and lockouts and pro- 
vides for disputes to be settled by an ad hoc 

arbitration board whose award is binding. 


Prince Edward Yes, except to a member of the Strikes prohibited, I.r.a., S. 44, Disputes to be 
Island medical or nursing profession settled by ad hoc arbitration board. 


(registered nurses) (s. 1 (i), (ii) 


Quebec Yes } Be Pees ee prohibits strikes unless 8 days’ 
prior written notice is given to the Minister 
of Labour. When, in the opinion of the Lieu- 
tenant Governor in Council a threatened or 
actual strike in a public service (defined to 
include hospital services) endangers the public 
health or safety, he may appoint a board of 


* Whether or not employees in government operated hospitals are covered will depend on whether the 
Crown and crown agencies are subject to the legislation; see Appendix C. 

1 1966-67, c. 11. 

2 1965, c. 48. 
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EMPLOYEES ENGAGED IN SUPPLYING HOSPITAL SERVICES (continued) 


Special provisions in labour relations 
Act or any other Act applicable to 
If labour relations collective bargaining or 
Jurisdiction Act applies* dispute settlement 


inquiry to ascertain the facts and file a report 
within 60 days. After the appointment of a 
board of inquiry, the Attorney-General may 
seek an injunction to prevent or terminate a 
strike. Such an injunction cannot extend 
beyond 80 days (i.e., 20 days after the date by - 
which the board’s report must be filed.) 


Saskatchewan Yes The Essential Services Emergency Act, 1966,3 
provides that if in the opinion of the Lieu- 
tenant Governor in Council a state of emer- 
gency exists in such circumstances that life, 
health, or property could be in serious jeop- 
ardy by reason of a labour dispute involving 
employees engaged in the provision of hospital 
services, and he proclaims a state of emer- 
gency, the emergency procedures provided in 
the Act apply to the dispute. Strikes and lock- 
outs are prohibited and an ad hoc arbitration 
board of 3 members is to be established to 
settle the matters in dispute. 


* Whether or not employees in government operated hospitals are covered will depend on whether the - 
Crown and crown agencies are subject to the legislation; see Appendix C. 
3 1966, c. 2. 
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TEACHERS 
SSS OO Ahe—j_a=—_=—_0—00—0—0>0> SSS SSS 55 


Special provisions in labour relations 
Act or any other Act applicable to 
Arps § If labour relations collective bargaining or 
Jurisdiction Act applies dispute settlement 


See ee ee ee ee ee a ee 


Alberta Yes feb 
British 
Columbia No, excluded by s.2(1)(e) a the Mediation Commission Act, 1968 s2(1)(d) 


teacher as defined in the Public Public Schools Act!—see ss.137-142. 
Schools Act. 


Manitoba No, excluded by s.2(1)(i), (c) The Public Schools Act2, Part XVIII. 


New 
Brunswick No, excluded by s.1(1)(), (ii) — 


Newfoundland Yes* — 


Nova Scotia es" Nova Scotia Teachers’ Union Act.3 

Ontario No, excluded by s.2(f) — 

Prince Edward 

Island No, excluded by s.1(i), (ii) — 

Quebec Yes L.r.a., $8.99. This section shall apply to a 
threatened or actual. strike which interferes 
with the education of a group of students as well 
as to a strike which endangers or imperils the 
public health or safety. 

An Act to ensure for children the right to 
education and to institute a new schooling 
collective agreement plan. 

Saskatchewan Yes* Teacher Salary Agreement Act. 


* While teachers are not excluded from the labour relations Act, teachers’ organizations do not appear 
to have sought certification from the labour relations boards in these provinces. In Nova Scotia and 
Saskatchewan, negotiations are carried on under the legislation listed in the right-hand column. 
R.S.B.C. 1960, c. 319, as amended by 1965, c. 41. 

R.S.M. c. 215, as amended by 1956, c. 53 and subsequent amendments. 

1951, c. 100 as amended by 1953, c. 97 and subsequent amendments. 

S.Q. 1966-67, c. 63. 

S.o. 1968, c. 75. 
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EMPLOYEES OF FEDERAL AND PROVINCIAL GOVERNMENTS 
(OTHER THAN THOSE EMPLOYED BY CROWN AGENCIES) 


Special provisions in labour relations 
Act or any other Act applicable to 


If labour relations collective bargaining or 
Jurisdiction Act applies dispute settlement* 
Federal No The Public Service Staff Relations Act! 
Alberta No Public Service Act, 19682 
British 
Columbia No Mediation Commission Act, 1968, s.1g 
Manitoba No Civil Service Act.3 
New 
Brunswick No Public Service Labour Relations Act, 1g 68 
Newfoundland No 
Nova Scotia No Civil Service Joint Council Act.4 
Ontario No Public Service Act, 1961-62.5 
Prince Edward 
Island No 
Quebec Yes The Civil Service Act, 1965, c.14, ss.68-83, 


deals with representation of employees and 
provides that a member of the Executive 
Council authorized by the Lieutenant Gover- 
nor in Council may sign a collective agree- 
ment with a certified association of employees; 
s.75 provides that peace officers (i.e., prison 
guards, game-wardens, transportation or 
autoroute inspectors and other persons per- 
forming duties of a peace officer) are forbidden 
to strike, and any other group is forbidden to 
strike unless the essential services and the man- . 
ner of maintaining them are determined by 
prior agreement between the parties or by 
decision of the Quebec Labour Relations 
Board. L.r.a., s.99, prohibits strikes of employ- 
ees of a public service (defined to include the 
services of the government of the province and 
other agencies of Her Majesty in the right of 
the province, except the Quebec Liquor Board) 
unless 8 days’ prior written notice is given to 
the Minister of Labour. When, in the opinion 
of the Lieutenant Governor in Council a 
threatened or actual strike in the public ser- 
vice endangers the public health or safety, he 
may appoint a board of inquiry to ascertain 
the facts and file a report within 60 days. 
After the appointment of a board of inquiry, 
the Attorney-General may seek an injunction 
to prevent or terminate a strike. Such an in- 
junction cannot extend beyond 80 days (i.e., 
20 days after the date by which the board’s 
report must be filed.) 
Saskatchewan Yes = 


Systems of joint consultation or grievance procedures are not included. 
5:C., 1967,.c. 72. 

S.A., 1968, c. 81. 

1960, c. 6, as amended by 1965, c. 11. 

1967, c. 6. 

1961-62, c. 121, as amended by 1962-63, c. 118, 1966, c. 130. 


Upwn- x 


Cc 
ae 


Ve (ean 


WinG S&CT. UEL17 i970 


mone 


wl 
sina 
ite 


= 
Saye 
SES 


—— 
aoe 


= 


= 


is 
i 


Ss 


yee el Hy 
a 
Hythe diaper 
: f it i 
\ i 
(/ 1) 


= 


ie avi it 

Me ee GSA A eae OU j 
a ie 
Os ie ee 


fi 


ft 
ah 
Ho 
Hae 
UUM RHETT 
Rae 


ft i a} a 


Sc Sees 
Sas ; 


it {i 
aie 
sy te vik 


ie Bis ae 


4 reg Hae 
baa H A 
vps Hay \ 


